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FOR THE SECOND CIRCUIT 
Docket No. 75-1153 


United States of America, 

Appellee, 

—v.— 

Jackson D. Leonard, 

Defendant-Appellant. 


BRIEF FOR THE UNITED STATES OF AMERICA 


Preliminary Statement 

Jackson Day Leonard appeals from a judgment of con¬ 
viction entered on March 7, I'd?.",, in the United States Dis¬ 
trict Court for the Southern District of New \ ork, after a 
seven day trial before the Honorable Itichard Owen, United 
States District Judge, and a jury. 

Indictment 74 Cr. 599, in three counts, was filed on 
June 13, 1974. Counts One and Two charged Leonard 
with having willfully falsified his personal income tax re¬ 
turns. form 1040, for 1907 and 190S in violation of Section 
7200( 1 ) of Title 2H, United States Code. Count Three 
charged that Leonard in violation of Section 1001 of Title 
IS, United States Code, submitted to the IKS during the 



audit of his 1IM57 return a written contract which had wen 
willfully falsified (A. la. 5a-(5a).* 

Trial commenced mi .laimary l-!. lltio, mi • omits tine 
and Two only, and concluded on January 21. 1!)75 with jury 
verdicts of guilty as to lioth counts i A. 2a, 'JIG I. Prior to 
trial, fount Thr»*<* had been dismissed on the (lovernment > 
motion (A. 445a). 

On .March 7. 11)75. Judge Owen sentenced Leonard mi 
each of founts One and Two to eighteen month concurrent 
terms of imprisonment (fifteen months of which was sns. 
pended i, a consecutive committed tine of $5.0110 and costs 
of prosecution i A. la, 102(11. 

The appellant is enlarged on hail pending appeal. 

Statement of Facts 

Introduction 

On November 10, 1000. Leonard, who then resided at 
>70 I N. Plaza, New York, N.Y.. and operated his chemical 
engineering consulting business at 407 Fifth Avenue. New 
York, N.Y. ( See (IX 1 at H. .47 and 10 1 , told Charles 11. 
McAlwain. dr., the Assistant .Manager of tin* Fifth Avenue 
and :17th Street branch of First National t'itv Hank 
t FNC15 1 about then current negotiations for a design 

* All references in the form “A. a” are to the first 545 
pages of Volume 1 of appellant’s appendix; “A." without any 
lower ease "a” following the page number refers to pages 1 
through 1029 of Volumes I and II of his appendix immediately 
following A. 545a where the page renumbering ceased: "b” 
refers to the indicated page of the addendum to this brief; 
"GX” and “L)X” refer to. respectively. Government’s and defen¬ 
dant’s exhibits reproduced in the Exhibit Volume at the in¬ 
dicated “E.” page thereof, and “App. Br." refers to the Appel¬ 
lant’s Brief. 






contract between his firm ami the Union Carbide Corpora¬ 
tion (I CC). That officer’* memo to the FNC11 credit file 
recited that Leonard: 

“...told me in strictest confidence that he is about 
to close a deal with the Union Carbide Company re- 
•raiding the designing of the world's largest Amine 
plant which Union Carbide is going to build in the 
vicinity of New Orleans. Mr. Leonard told me that 
his fee will amount to $1,000,000” (GX 04 at E. 
126). 

0,1 .January 23, 100S. Leonard caused Leonard Process 
Company, Inc.', a New York corporation of which he was 
the President, to tile with the Manhattan District Office 
of the IRS an election to be treated as a small business 
corporation under subchapter S of the Internal Revenue 
Code "for the tax year beginning January 1, 10*18" I DX 
AK at E. <117*. That tiling had been authorized on Decern- 
lier 27, 1067 by a board resolution requiring "this Corpora¬ 
tion”^ elect under Subchapter S of the Internal Revenue 
Code for the calendar year 1068" (1>X AJ I. 

On .June 15, 1068, Leonard tiled his 1067 personal in¬ 
come tax return, form 1040, with the Manhattan District 
Office of the Internal Revenue Service (A. 74; GX 1 at 
E. 3). As recited therein, his principal source of inconn 
was from his engineering business which reported a net 
protit of $256,873.95 on gross receipts of $461,000 |GX 1 
at E 10; DX S at E. 5.16), of which the portion attributable 
to work'done for UCC was $291,000 (GX 7*1 at H. 28*1. 
288-289: GX 77 at E. 296 and GX 92 at E. 408-409). In ad¬ 
dition, Leonard reported $1,097.94 in dividends, $10,400 in 
interest income and a $5,846.56 net gain from the sale of 
securities and his seat on the New York Mercantile Ex¬ 
change t hi at E. 4, 8-9 and 25-26). Against this, since 
it was a joint return, he offset $15,166.46 in losses arising 
from his wife’s "business as a professional singer of popular 




/ 


I 


liiiisir and also as a producer of popular records • hi. sit 1,. 

Is and 1’!* I. This produced sm adjusted joint ijro's income 
of s2n9,07>l.97 Mi\ I at' 17. 55. line !>t. charged in (’omit 
One to have been understated b\ $24.10*'.09 (A. 0 : 11 . 

On August is. P.I09. he tiled his 190s personal income 
tax return, form 1040. with the IKS (A. 70-77: OX 2 at 
K. ;{.*)(. A> recited therein, his principal income was still 
from the engineering business which reported a net profit 
of SI 14.720 on cross receipts ot si 12,000 lOX 2 sit I- K'l. 
of which £57,000 came from ICC t«5 X SO at 17. 27>0. d:iS. 
;5l!t ami :ir>2 t. While interest and dividends (from corpora¬ 
tions other than Leonard Process Company, Inc. i remained 
approximately the same as I1M17. Leonard's reported net 
•rains from the sale of securities increased six fold to s:5V 
047 t hi. ;it 17. 40 and 13). Against this he otl'set the net 
losses arising from his wiles music activities a^ Susan 
Win ford Productions and Action Sound (/</. at 17. 17). and 
two of their three electing small business corporations. 
Snron Productions. Inc. and <5old l>usi Kecords. Im. i hi. 
at 17. III. together with his own ••partnership and outside 
real estate syndicate" losses t hi. tit L. 11 and • >— 1 . all 
to"v|her aggregating $2-5,*01. 1 his produced an adjusted 

joint gross income of si.51.2*0 M*X - at L. • line 4' • 

charged in Count Two to have been understated by $■'$.• 
084.42 (A. 5a). 

Leonard Process Company. Inc. tiled no tax returns 
••for the tax year beginning .lanuary 1. 1908" il>.\ AK at 
17. 017 t. or for that matter any other tax year which in 
eluded any portion of 1908. It tiled no tax returns during 
P.I0S. l'.Mill and 1970 (A. 78 1. 

Thus. Leonard included only £528,000 of I'd' receipts 
during 1907 and 1998 in any tax returns, despite the fact 
that he actually received I CC checks in those years totaling 
$1,491 ,34 1.91. As will be seen, although he did "wash" 
$911.:{»1.0l of such checks over to a prime subcontractor. 


0 
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(lit* Treadwell Company. lie failed to report in either his 
own returns or on the 1 books of Leonard Process < ompam. 
Inc. his receipt back from the Treadwell (’onipany >f any 
one of the latter’s eighteen checks to him totaling 
Sol'.ol— ♦i4.ltiJS.0i* in l«Hi7 and tjSoS.OSLttl in llMiS. 


The Government's Case 

A. Leonard's Receipt and Treatment of UCC Income 
Throughout 1967 and 1968 

1. During the first half of tax year 1967, Leonard 
faithfully received and recorded income under 
his contract with UCC by deposits into his 
FNCB account. 

On February 1’7. 1007. Leonard signed his name to the 
l ev contract in the stated capacity of “an individual doing 
business under the name and style of the Leonard Process 
Company” (A. Sit. 0.V07; <5X ."» at E. 7>7 and E. 100). In 
substance he promised to design an amines plant in Taft, 
Louisiana, and thereafter, a smaller, second one in South 
Charleston. West Virginia, in exchange for several sched¬ 
uled lump sum payments totaling $7.-»0.000 (C.X r ‘ dtat- 
;{ ( d> at E. 00-01’t. as well as certain additional cost (C.X 0 
r r :tin:{|gi at E. Ol’-Odt and cost-plus 10 % payments 
(CiX ;{ • diet at E. till I. Ilecause Leonard was not (pialitied 
and large enough to do detail work, the latter paragiaph 
P.tet of the contract contemplated that all such engineering 
detailed design was to be subcontracted to the Treadwell 
Company, with Leonard still remaining responsible for 
such work and for which he would earn and receive from 
CCC “a fee of ten percent (10% t of said amounts [paid 
to Treadwell 1 to cover Contractor’s [Leonard’s] costs of 
processing and handling subcontracts for the Work" ( A. 
I 1-.I 1-J7; ,;x :•> ‘ diet at E. OlM. Assignment of the 
whole contract, or any possible attempt to do so, including 


\ 






f. 



specifically “any monies tine or lo become dm 1 under this 
Agreement, without the prior written consent of tin* other 
party, shall la* void" I OX 3 ' 17, at E. !»S i»l»; A. 17.7. |. 

Af.er the eontraet was signed on February 27, l!t(57, 
and ini'ial notification to proceed was given. ("('(' promptly 
made two lump sum payments of 87.11,11(10 and $130,0(10 
to Leonard, and the latter just as promptly deposited them 
into his FXPI* account entitled “Mr. -I. It. Leonard 
.[. I*. Leonard \ Associates'' It'ompart* (IX 3 1 dial at 
E. tilt-til with OX 7 at E. 11 it and (IX Tt! at E. list;; also 
r.x 3 • 3ib. at E til with (5X S at E. Ill and OX 7f> 
at E. 288; (iX !t(t at E. it'll i. On dune 22. 111157. ECO 
made the tirst of the required ten Mill monthly *37,000 
payments toward the total *370,000, and Leonard deposited 
that check within a few days i Compare <!X ' 3(et at 

E. 101 with OX 0 at E. 1 2 n and OX 70 at E. 2N1M. 
CCC made each of these (irst three cheeks payable to the 
"Leonard Process Company ", just as it would the next 
twenty-three without variation, including both those paid 
before Leonard's attempted assignment of such items to 
Leonard Process Company. Inc., as well its those subsequent 
to UCC’s later "written consent" to that assignment I com¬ 
pare OX 7-11 with OX 11-20, 22 21, 20-28, 311-32, 34-37., 37, 
31). 41 and 43). 

2. During the second half of 1967 Leonard de¬ 
posited in his FNCB account only two of the 
ten UCC checks received by him. 

On duly 12, 1007, Leonard received the first of the 
cost plus 1(1% payments for his supervision of the tirst 
month of Treadwell's engineering efforts in the form of 
FCC's check totaling s»;,tti7>.2!l (OX SO at E. 3811 1 . In¬ 
stead of depositing it, he endorsed it over to Treadwell to 
pay the latter's s' s77.7,4 billing invoice to him (A. 382; 
KXX at E. 7>17i. The difference was [.aid back to Leonard 
by Treadwell's s7.s7.75 check to tin* "Leonard Process 



Company" (GX 44 at K. 132). Tic «lid not deposit “this 
fee of ten per cent (10%)" (GX .1 fi3(e) at E. 02) into 
his FXCIl account or any other, but instead on or about 
July 17. 11)67, he cashed it at his local FXOB branch (A. 
388-394 and 410: GX 76 at E. 21)0; GX 44 at E. 152). 
Similarly, on August 7. 1067, Leonard did not deposit in 
his FXC1J account Treadwell's §2.973.62 check to him 
(GX 45 at E. 153)—which represented ten per cent of 
Treadwell’s §20,736.22 invoice (DX X at E. 518), which 
Leonard had earlier paid to Treadwell by endorsing over 
to it rcc’s August 1, 1067 cheek to him for §32,709.84 
(GX 11 at E. 120)—but instead presented it in exchange 
for cash and traveler’s checks (A. 408). And, on Sep- 
ember 16. 1067. the pattern continued when Leonard paid 
Treadwell’s third engineering invoice (DX X at E. .>10) 
with rt’Cs check (GX 12 at E. 130), and then cashed 
the Treadwell ten per cent check issued back to him (GX 
40 at E. 154 1 . 

On the previous day, September 15. 1067, and again 
on September 19, 1067. Leonard did deposit in bis FXCIl 
account the second and third EGG §37.000 monthly pay¬ 
ments (see GX 86 at E. 389). In the earlier of these two 
payments, EGG lumped payment for both the fixed and cost 
plus invoices then tlue into a single check which Leonard 
then endorsed over to Treadwell and received back from 
that firm its separate checks for the §37.000 lump sum and 
the fourth ten per cent override (GX 13 at E. 131 and 
GX 78 at E. 292; GX 42 at E. 130 less GX 46 and 4t 
at E. 154-155). Similarly, on October 5, 1967. I GG again 
lumped payment for both varieties of invoices then due 
into a single §83,227.12 check (GX 14 at E. 132) which 
Leonard endorsed over to Treadwell in exchange for its 
checks for the fifth ten percent override (GX 48 at h. 
156 , and the fourth §37,000 monthly lump sum payment 
( \ 379-381 • GX 49 at E. 125). Contrary to (he mid- 

September practice, on October 11, 1967. at his FXCB 
branch, Leonard presented only the former Treadwell 
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check (<JX Is al E. 150 i in exchange for §-1,202.47 cash 
;ynl dill not then deposit the §3i,000 check. Indeed, doth 
it as well as all of the remaining 1007 iil'th, sixth and 
seventh ECC monthly §37,000 payments were not deposited 
until 1 Otis i (IX SO at E. 3S!I; (IX 17>. 17 and 10 at E. 
Id.'!, Klo and 137; (IX 70 al E. 203-207)1. And, of course, 
none of the three cost plus ten percent Treadwell checks 
issued hack to Leonard during the rest of 1007 were de¬ 
posited either since each was cashed at his FNCII liranch 
within a day or so t<lX 30-«i2 at E. I.u-l.i0; (IX 70 at E. 
203-205). 

Thus, for tax year 1007, Leonard's monthly FXC15 
statements disclosed only five deposits totaling §201,000. 
Of course, none of those deposits included any ot the seven 
ten percent Treadwell checks which Leonard had cashed 
for s24.10s.00 t (IX 70 at E. 2S0, 2§§ and 202 1 . And, 
as will he seen, it was this FN (' H hank record which was 
given to Leonard's accountant as the basis for Leonard 
reporting only that amount as the ICC portion of his 
1007 receipts t<IX 77 at E. 200 and (IX 02 at E. 400). 

3. The pattern continued into 1963, with Leonard 

depositing those 1967 UCC payments which 

had not previously been converted to cash. 

On January 12. 100S, Leonard cashed the eighth Tread¬ 
well check in the sum of §0,220.20 representing the ten 
percent portion of EEC’s payment for Treadwell’s Novem¬ 
ber 1007 invoice |(!X 53 at E. 100; (i.\ 20 at E. 13s, 
l>X X tit E. 527 i. On January 17, 1007. Leonard deposited 
in his I NCH account the Treadwell §37,000 check issued 
three months earlier for EEC's fourth such monthly pay¬ 
ment <(SX 7S at E. 301; A. 370-3S1 : (IX 40 at E. 125). 

On February 1. 100S, Leonard wrote CCC that the Leo¬ 
nard Process Company Inc., had “purchased the assets and 
business" MIX 05 at E. 1073) of his proprietorship. No 
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reference was made to their contractual provision voiding 
any such attempted assignment (G X 3 * -14 at I .. 98-99). 
Having advised Ut'C simply to “mark your accounts to re¬ 
flect the switch to the corporate form of operation** l<!X 
(».*> at E. 173 I, Leonard next proceeded to open a new ac¬ 
count at his FXCD branch in the corporate name with the 
October ITC $37,000 check (GX IT# at E. 133). Next, at 
line week intervals, he deposited the November and 1 Mem¬ 
ber r< V $.37,000 checks into this corporate account without 
waiting for I't’C's response (GX 1< and GX lit at L. 13.* 
and 137). And, although the first checks were drawn 
against this corporate account on February 7, 1908, no 
other corporate books of account would be kept for at least 
seven months iGX 98 at E. 484; GX 87-88).* 

On February 20, 1908, Leonard received the ninth 
Treadwell check in the sum of 88,709.30 representing, as 
the invoice he delivered to !'(’<’ recited, “Leonard’s fee for 
supervision of the subcontractor*’ through December 1907 
IGX 7.4 at E. 101; GX 22 at E. 139; GX 21 at E. 11.“*; I».\ 
X at E. .”*28; GX 85 at E. 385). This check bears the 
stamped endorsement of Leonard’s proprietorship (com¬ 
pare GX 54 with GX 23, 28, 50, 57 and 01 i together with 
a “special collection*’ stamped endorsement of the Austra¬ 
lia and New Zealand Dank Limited, New South Wales, 
Australia, indicating that possibly “it may have been paid 
overseas" to someone I A. 413 and 410-411; GX 54 at I*. 
101 ). In any event, such an amount was not credited to 
either of the FXCD acounts then controlled by Leonard 
I GX 78 at E. 301-302 and GX 7!) at E. 312-313). 

On February 21, 1908, Marion Dardes, it bookkeeper 
employed by Leonard’s accountants, completed her work 

* Those which were then set-up in September, 1968, were 
•nid remain incomplete in numerous respects, not the least of 
which is the failure to reflect the issuance on February 1, 1968 
of the $2,400,000 Leonard Process Company, Inc. note, due 1977, 
to the order of Jackson D. Leonard (DX AJ; GX 87 ). 
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nit the "•! Leonard Associates Schedule I " (<JX !IS at !.. 
ISbi. Tin* gross receipts computation schedule |(5X iT 
at I'. 110(5-1107i was prepared from the 10157 FN< '15 monthly 
statements which, of course, gave no indication that 
Sll4.1t»S.lV.I in cash had lieen paid to Leonard in the seven 
exchange transactions with Treadwell and ICC under their 
contracts with him (A. 411(5; (i.\ 7(5-7• at !.. ilsil-lilioi. 

Since Leonard provided no other information as to this 
come, li.ardes* initial draft income schedule failed to in¬ 
clude ain of it and included only the .8201 JHMI of <h posits 
show n on the FXt'It monthly statements i(!.\ '.ill ai ! 
Ills i. That same figure was carried unchanged through 
the next draft which ill subtracted the exchange receipts 
from customer catalyst purchases, since the same fees had 
lieen expended as “material purchases" <>X 'll! at II. III. 
item ti and K. Ill'.li, and I ll i added hack in amounts paid, 
lull withheld, in dapan hy that Ciovernment under our 
“double taxation" avoidance treaty i < • X till at 11. 4<l!(: C\ 

1 at 1*1. US; see also <JX SO at M. IJ-Ai l and libs i ; and then 
was carried still without change into each of the final “dl> 
Leonard 10(57 Receipts" schedule, the draft return Schedule 
(' and the final filed return itself, i<!.\ 7i at M. ll'.Ki, loiirlh 
column captioned “I ('<’ ; (IX till at L. 4(1(5; <iX 1 at Is. 
ldl. 

On March b, llltis. Leonard cashed the tenth Treadwell 
check in the sum of $(5,(i4:5.b7 representing the cost plus 
ten percent through danuary ill. 10l»s i (1X bb at 11. Kill; 
<i.\ 21 at II. I 11 ; (IX sb at K. HSb; l>.\ X at K. bill i. Ap¬ 
proximately two weeks later, on March lid. 1 inis, hut still 
prior to the granting of authority to do so. Leonard deposit¬ 
ed rtT's eighth monthly 8117.(1110 payment, using a restric¬ 
tive corporate endorsement stamp only and not his nearly 
identical proprietory stamp t <5X lilt at K. 140). The invoice 
for this payment which Leonard's corporation produced ; a 
107b for trial (under an order that it do so despite Leo¬ 
nard's invocation of his personal Fifth Amendment priv¬ 
ilege (A. I7H; also see A. Idlt and la-lla. 2blla-2b4a and 
200a l i, was not the same as that which F(V had made a 
computer record of upon receipt in 10G8. Ft’C actually 





11 



received Leonard's invoice hearing number "lOlOotis" prior 
to the payment date of February L’O, l!)t>8, while the invoice 
produced at trial Imre the number “14-105 -Om" and a hand¬ 
written payment received notation "d 11 08" (compare GX 
ST, at E. 585 with (IX 71 at E. ‘2~x ). In fact, payment had 
been made three weeks earlier on tin* uate payment had 

been due and, once again, ... had simply postponed 

depositing the check until a time consistent with the other 
l’ebruarv 11)08 deposits of the 1!)0< checks (A. 1 * —-1 • * ). 
Indeed, each of those three $17,000 deposits also had a 
false, backdated invoice for it. first disclosed under the 
trial order, and each also bore equally false handwritten 
notations about the receipt of such payments in February 
1 otis (A. 172-177; compare the 100,S invoice numbers on 
<;x os-70 at E. 274-270 with the different invoice numbers 
recorded and paid in 1007 by l ('(' on GX Oil at 452). 

On .March 22, 10tiS, UCC agreed to execute it “consent" 
to an assignment of its contract with Leonard if In* would 
personally agree, in the same writing, “to continue to re¬ 
main obligated under the terms and conditions of the 
aforesaid agreement, notwithstanding said assignment" (GX 
(io at E. 171). Thereafter, Leonard signed this document 
in both his corporate and individual capacities (/,/. at E. 
17l\). While FtV further recited that this agreement was 
“effective as of February L 1008," in fact no “prior written 
consent”, as required by the original contract, was ever 
executed and, accordingly, all I’t’C's payments prior to 
.March 22, l'.ttiS, totaling st-7o.b-7.4ti—<d' which 8210,:$85.:i:i 
was "washed" through to Treadwell—were not properh 
assigned from Leonard to his corporation (GX :! ' to at 
E. 1)8; A. 1)8-101 and 154* 153). Thus, even if this "consent" 
instrument is viewed as having valid I \ effected an assign 
inent from Leonard to his corporation, it is clear that tin* 
receipt of the ten percent payments before March 22, linis. 
totaling $21,042.13, was simply prior to IVC's extending 
even that much "written consent." 
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On April i, nuts, Leonard cashed Treadwell s cheek bark 
to him in the sum of *6,.->19.63, representin<r the not plus 
ten percent payment through February 31, Unis (t'.N 36 
at E. ir>3; <E\36 at E. Ilk'; <E\ S5 at 3S6; DX X at K. 
-{•) | (),| April !», 1968, contrary to his attorneys' draft 

letter, “Leonard Process Co. lin(*/*■> requested an ex¬ 
tension of the deadline for lilinjr “my EMIT Federal income 
tax return” <<E\ 93 at E. 411-114 1. <>n April IS. 196S, 

FCC paid s37,(MMl pursuant to an invoiee (a legitimate 
earhon of wliieli was aetually produced by Leonard Fronts 
Oompanv Ine. for the trial t, whieh recited that it was 
••for the 9th sin li payment", and whieh was prompt h de- 
posit.nl in the FNt’lt eorporate aeeount MIX 3S at E. 113: 
compare (iX “7 at E. H7 with <E\ 7“ at E. 379; <E\ So 
at E. 386; CX 79 at E. 315). 

On April 36, 1968, Harris Egan, the manager of the 
< base Manhattan Hank K'.MF.i hraneh at the Failed Na¬ 
tions Plaza, personally delivered to Leonard at his apart¬ 
ment door, for the second time that month, that hanks olh- 
eial cheek in the sum of .*130,060. Two w.-eks earlier, on 
April 13, l'.MiS, he had delivered two other such instraments 
in the sums of 830,000, and 835.001). All three cheeks were 
payable to Leonard on the remittance instructions of a 
numbered account of P.auque t’antonale de Znrieh, a Swiss 
I tank (A 479-4S9 and 504-507; <1X si at E. 360-.»(,.)‘. Leon¬ 
ard used most of these funds immediately to par down 
an FXFI* personal loan of his. Ky endorsing; the ' El. 
checks without restriction and delivering them to the loan 
and note teller at his ENt’ll branch, Leonard completely 
avoided both his corporate and proprietory FN< 'It bank 
statements (A. 388 and 394-396; OX S3 at E. 373». 

nn Mm 7. 1968 and, again, on May 38, P.MiS. Leonard 
cashed the next two Treadwell cheeks represent ini: the 
cost plus ten percent payments through April 35. 196S 
( fix r»7 and 5S at E. 164 1 Cm; tiX 30 and 33 at E. Ill 
14.-,; (EX 311 and 31 at E. 118-119). < >» June 1, 1968, Leon- 
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ard Process Company, Inc. issued to UCC “the invoice for 
the tenth and tiual payment" of $37,000 under ' die) of 
the contract, which U(V prtunptly paid (GX 34 at E. 140; 
GX 33 at E. 130; OX 3 fi3(c| at E. 01). One dune 21, 
litOS, Leonard Process Company, llic. deposited this ' heck 
into its EXClt account as the final UCC income item under 
the contract (GX 70 at E. 317). During the next live 
months, that company endorsed over to Treadwell each <>l 
t'CC's additional checks totaling $205,041.07 in payment 
of the Treadwell invoices plus the ten percent fee (GX 
35, 37, 30, 41 and 43 at E. 147-151; I)X X at E. 535-511). 
And, in accordance with the previously established pattern. 
Leonard continued to receive and cash each of the five 
Treadwell checks, totaling $18,040.10, issued back lor the 
ten percent difference, for a 190S total of 10 percent fees 
received of $58,084.42 (GX 50-63 at E. 104-170). With one 
exception, every one of the Treadwell checks making up 
this sum and issued back to him throughout the life of 
the contract was made payable to Leonard in his proprie¬ 
tory trade name. Leonard Process Company, its to which 
a New York State" certificate of firm name [had been | 
on file "since 1055 (GX 00 at E. 304; GX 14-48. 50-50, 
and 58-03 at E. 152-150, 157-103 and 105-170, respectively: 
compare GX 57 tit E. 104). No change or variation was 
effected at any point during 1007 and 1008; neither tiller 
Leonard's unilateral February 1, 1008 void attempt to as- 
sign, nor after his personal agreement expressed in tin 
UCC "written consent" document of March 22. 1008 "to 
continue to remain obligated" (GX 05 at E. Itl). 




B. For Separate, Wholly Sr.dtpcndani Reasons, The 
IRS Twice Selects Leonard's Returns For Examina¬ 
tion And £udit 

1. An informant's report cf Leonard's diversions 
triggers the original assignment of a revenue 
agent to conduct c.r, audit and examination. 

On .lime 7. r.ltiS, the .Miiuhattiin District Director of 
i|,i* IKS wrote to Leonard and liis wife advising them t at 
their joint UMili personal tax return, form Hi in. had been 
assigned to revenue ajrent •!. Kothstein “for examination 
A. 104a and KlOa-tlOa; 0X11 1 at K. »i-’T: see OX !>2 at 
ll.~ l. This decision was t rifr^ered by information 
that an informant tiad provided to the IKS and which had 
reached the Audit Division as early as April Hi. I OKs <A. 
H7a i. As the Oovernment represented to the District 
Court at the pretrial hearing: 

"The informer's report, in substance, led to tin* ia is 
of this ease. It said, in essence, that .Mr. Leonard 
was diverting income by jrettinj; kickback checks from 
n subcontractor that he endorsed over to the sub 
and as a constspience of that informer's report, the 
ease was assigned out to an audit "loup to see if 
there was any truth to the allciiaiions" (A. TWai * 

* In the face of the Government’s assertion ;>f an informer’s 
privilege as the basis for not disclosing the informer's report 
memorandum. Document 00025. the defendant abandoned his re¬ 
quest for its production 'A. 100a 102a.. The representation 

quoted in the text was based upon the statement in this report 
that “checks paid by clients are reendorsed to the taxpayer’s 
subcontractors who are required to issue their override check 
to the taxpayer”. Beyond this limited matter, the Government 
reasserts its objection to anything further being disclosed. Of 
course, the entire document is available to this Court if the 
defendant seeks review here of the propriety of the Govern¬ 
ment's assertion of privilege, even though he now twice admits 
in his brief that one reason for the audit in this case was “an 

[Footnote continued on following page! 
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As a matter of normal procedure during UHiS, man\ 
such “information items'*, after the original debriefing '*•' 
the Intelligence Division, were sent to a screening com¬ 
mittee in the Audit Division to decide whether or not t«. 
conduct an audit of the taxpayer (A. lllaDTat. Of 
course, numerous additional techniques were also being 
used at that time to select taxpayers for examination an I 
inclusion in the ll!S' “audit stream" (A. dtihat. Where a 
taxpayer was selected and a subsequent audit by a revenue 
agent uncovered evidence of fraud, the revenue agent wa> 
instructed to stop the examination until his report of that 
evidence has been reviewed at a higher level within the 
Audit Division. If believed to be well founded, that evi¬ 
dence was thereafter referred to the Intelligence Division, 
which either rejected it out of hand or accepted it b 
assigning a special agent to work with the revenue agent 
(A. ;i()5a i. Finally, it is clear and uneontradicted that 
until such an acceptance occurred, the applicable internal 
1HS instructions concerning the advice to be furnished by 
the revenue agent-auditor, as distinguished from special 
agents, to the taxpayer who voluntarily cooperated during 
an audit did not, and does not, require the revenue agcis 
to provide Miranda warnings. Indeed, even in those in¬ 
stances w here an uncooperative taxpayer was involuntari; 
summoned by a revenue agent, tin* latter s instructions pro 
vided that "it is not mandatory that the person summoned 
be informed of his constitutional privilege against self-in¬ 
crimination*’ (Internal Rrrrnut Manual § 402*2.1 in <1X11 
U at E. (521M. If in doubt, the revenue agent was reminded 
that “Regional Counsel should be contacted for advice*' 
(Ibid.). 


allegation by an informant that Leonard was receiving com¬ 
mercial bribes in connection with the UCC contract" (App. Br. 
26 1 and that “an undisclosed informant, who was seeking a 
rew’ard, claimed that Leonard had been receiving commercial 
bribes, i.e., illegal kickbacks from T readweH’’ (App. Br. 4). 


w 
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(Hi June 11, 1 !M»S, Leonard signed tin- original of his 
I;m;T personal income tax return form 1010. without any 
change in the im-onc* items ami, most partimlarly. witlem, 
any change to the S-MH.IMM) HC portion of the sit'd,MIO 
in gross reeeipts t <! X 1 at K. d ami Hi; <JX !•- at L. H"* 
ami 10!)). 

2. When identified as part of a special project, 
Leonard was then reassigned to a different 
revenue agent who conducted his audit. 

On July IS, 11M5S, Leonard's lOtili return was a.train 
seleeted for examination and audit. The reassignment 
memorandum, from the IKS' Assistant Uegioual Comaiis- 
sinner (Audit) to the Manhattan District, Audit division 
Chief, in material part, stated: 

••Information obtained from a confidential sntiree in- 
dieates that the above-named taxpayer has an a<- 
eount or has engaged in transactions with the follow¬ 
ing foreign bankisi: 

Peoples Hank. Switzerland 
(Hank uses both addresses.) 

This return lias been seleeted lor examination and 
audit under the foreign Hank Amount Project I tor 
identitieation puri»oses; I'HA l whieh was initialed 
in order to I 1 i ascertain the extent to whieh foreign 
banks are being utilized a> a means of avoiding <om- 
plianee with the Cnited States tax laws, and C-> 
to aeeunmliite knowledge as to the methods being 
used to aeeoinplish this" (DX K at 1,. **1)7). 

As will be seen, this latter purpose ultimately included a 
rewritten auditor's instruetional or training manual whirl, 
described several new audit teehni«|iics developed out of 
knowledge accumulated from this program <A. :170a-371 a i 
As was explained to the District Court in umoiitradictcd 
testimony by 15. II. -Morris, a former I US Senior Uegioual 
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Analvst in the office of the Assistant Regional Commis¬ 
sioner of Amlit, now retired, the overall purpose or goal 
of the program was to develop new and different audii 
techniques to uncover the use of Swiss hanks. 

“Yes. We were looking for audit trails, what we 
would call audit trails, some indication in records, 
in hank statements, that would indicate the exis¬ 
tence, possible existence of a Swiss hank account 
(A. 360a). 

Toward this end, Morris worked and consulted with repre¬ 
sentatives of the Intelligence Division including Mr. 11. 
Holler, his Intelligence counterpart at the Regional Com¬ 
missioner's level (A. 338a I. As Judge Owen expressed it 
in dictating his decision into the record, “the foreign 
hank project was planned and to some degree implemented 
jointly between audit and the intelligence divisions" (A. 10). 

The program included approximately Dio taxpayers. 
This group had been selected from a larger group of names 
of persons who had received certain envelopes, air mailed 
from Switzerland to New York, during any of sixt.\ days 
in the period January 1, 1968 through April 39, 1968 I A. 
193a-196a). On the evenings of each of those sixty days, 
a C.S. Postal Inspector and an IRS Special Agent photo¬ 
stated with high-speed copiers the faces of air mail en¬ 
velopes without return addresses and only such envelopes 
(A. 373a-377a I. The entire sorting and copying process 
took place in the main 32nd St. Post Office and consumed 
approximately one-half hour during the evening before 
the* normal sorting time for such mail began the next day 
I A. 398a and 378a ). Depending upon the number of bags 
of air mail to be processed (surface mail was always inten¬ 
tionally ignored and, inadvertently, on several of the sixty 
days, some air mail bags were as well I A. 393 1 i one or 
two machines were employed, each of which had a capacity 
of 3699 photostats per hour (A. 377a). Thereafter, postage 
meter numbers on these photostats were examined to see 
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if jinv matched those which were known to hove been UM-d 
|iv Swiss hanks (A. 37<ia). This filial group. which amount¬ 
ed to thousands of envelopes at the end of iIn> sixty days, 
was converted into a data processing print-out containing 
llie recipient's name, address, dates of envelopes, and tin* 
hank involved (A. 37t>a-3Nlla I. Next, the tax returns for 
these individuals were examined hy Messrs. I to’’ *r and 
Morris to select a representative group or sainpl .g of lull 
from the larger population of several hundred names so 
obtained (A. 3ti4a, 3011a and 3H!>ai. Since Leonard's return 
i.ad previously been selected for audit, it was simply added, 
together with an additional 111 to 17» similarly situated 
returns, to the original target groups of It'll ami oil in the 
Manhattan and l.rooklyn Districts. As to those taxpayers 
not selected for inclusion in the program, nothing further 
was done. Moreover, even as to those included, upon com¬ 
pletion of this selection process and an initial introductory 
meeting, neither Holler nor any other Intelligence Division 
personnel had any further contacts with the individual 
audits or the revenue agents conducting them, unless fraud 
referrals later developed in accordance with usual pro¬ 
cedures (A. 30Hai. All of the tiles and auditors' workpapers 
were kept in the separate District ollices where such audit 

materials are normally found (A. 113l. Ind.I. the only 

variation from the norm in this regard was that monthlv 
status reports were required, hut even these were not to 
be disclosed to the Intelligence Division and they too stayed 
in the audit tiles (A. 3112a and tOSa-ttl'.la i. til course, 
from time to time. Holler and Morris would confer with 
one another as to generalities, but not about specific tax¬ 
payers or the state of any particular audit lA. 3fi7a-3(i!la l. 





a. The first stage of the FBA audit was to use all 
usual audit techniques supplemented with addi¬ 
tional tasks to develop audit trails to the Swiss 
bank account or transaction. 

The original instructions to the auditors, who were 
assigned to this project, not from any “select fraud group 
in the Audit Division" (App. Hr. til, since it had been 
abolished, luit on the basis of superior individual account¬ 
ing skills and merit (A. 41l!a and 4l6-41Sa). included 
the use of usual audit techniques employed in any in 
depth examination (A. 351tat. For example, a taxpayer 
is normally asked at or near the outset ot the atid:t it 
he would “identify those banks into which he deposits 
his business or wage receipts" and no variation front this 
was suggested (A. 3511a I. Additionally, however, the 
auditor was told to examine some types of records that 
would ordinarily be by-passed because of relative imma- 
terialitv, such as telephone and telex charges and bills, 
since such might disclose the audit trail to the Swiss bank 
which had not boon disclosed in answer to the opening 
inquiry l A. 2S4). Morris discussed this aspect of the 
instructions with Holler and both agreed that the purpose 
of the program would be frustrated if the auditor dis¬ 
closed the foreign account knowledge at the outset before 
the completion of “the regular examination, the main idea 
being that they would probably in most cases uncover 
some information indicating the existence of this particular 
bank account” (A. 360a). 

And thus if an auditor walked in on day 
one and said, ‘I know you are using the XYZ Hank. 
Show me your records.’ Even it he obtained those 
records it wouldn't necessarily be useful in devising 
new and different audit techniques? A. That’s right. 

ty And that was a primary motivation deferring 
a square question until such time as ordinary audit¬ 
ing techniques had been exhausted. A. Exactly" 
(A. 361a). 
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b. The second stage, if reached at aii, was to obtain 
the foreign bank material nrt uncovered during 
the first stage, by directly asking for it, in cider 
to learn if and how any audit trails were missed. 

If the original .-unlit failed to turn up the amount, the 
program then contemplated that the taxpayer would he 
directly asked about it in an effort to learn about the 
method of operation of his bank and how it had left no 
audit trails or. at least, ones that laid missed being de¬ 
tected (A. ::fil and 3st»u-3>lai. Furthermore, in accord¬ 
ance with general IKS experience in other audit areas, 

those ..rally maintained that they had no such accounts 

would be asked to confirm that fact in the torm of an 
affidavit “because our experience has been that when some¬ 
body, has to write about it they sometimes think twice 
i \ ;{f,2a l. As Morris later explained his and Hollers 

reasons : 

“As we said before, it was primarily a technique 
because if a taxpayer, anybody, has to put some¬ 
thing in writing, when a taxpayer has to sign a 
Statement that lie has no Swiss bank account or 
Panamanian bank account, lie's apt to think twice 
rather than just saying. *X<>. 1 don't have any 
account, never heard of such a thing.’ and that was 
the purpose of the statement’' (A. 370a l. 


Tv pica I examples of such requests during ordinary audits 
include requests for affidavits describing the support or 
alimonv character of payments in income tax audits, and 
dariim estate audits, affidavits dealing with the character 
„f transfers prior to death I A. 353a I. After each step, 
those who disclosed the account were to be asked to produce 
Ibank’s records “so that the existence of such potential 
audit evidence could be checked against the program 
(A. 353a). 
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3. Generally, Leonard and his attorneys dealt with 
the auditor ihrough an accountant who con¬ 
trolled all access to records. 

On August 7. 1068, revenue agent .Mortimer Laski re¬ 
ceived his original assignment to audit Leonard’s 1066 
return under the Fit A project i 1>X <i at E. 510). In 
accordance with normal, non-FIIA procedures, he added 
the 1 !)<;.-> return, and. later when the ordinary post-tiling 
processing of it was completed, the 1067 return as well 
I A. UNO i. The first or original contact w hich Laski had 
was with Leonard’s attorney, Jacob 1*. Lefkowitz. How¬ 
ever. by the time the audit actually got underway, Laski's 
contacts were limited to Leonard’s accountant. Edward A. 
Leskowicz (A. 455a-154a and s5a-84a; DX (1 at E. 510). 
On October II. IJM5N, after several crossed telephone calls 
and one cancelled appointment, Laski and Leskowicz agreed 
upon a date when the audit would actually begin (I)X 
G a t E. 510i. Neither at the outset, nor at any point 
during tin* course ol the audit, did Laski ever represent 
that it was only of a civil character and that no criminal 
use would be made ol its results (A. 4.10a). 

On October 21. 100s. Leonard paid down his personal 
loan at FXFIl by delivering to the loan and discount teller 
at his branch two properly endorsed (’Mil official checks 
in the sums of $64,600 and $16,000. Each of these, as 
well as the next one so used, dated November 2i, 106s, 
in the sum of $158,000, had been issued and delivered by 
Egan in the same fashion as those previously delivered 
in the spring A. 470-480, .»04-->0», 5SS and 50S-500; (>X 
81 at E. 366-571; T.X 82 at E. 572). 

On November t, 1068, the audit began at Leskowicz’s 
ofiice with Laski examining, inter alia, the monthly state¬ 
ments for Leonard’s personal or proprietory FNf'lt account 
against Hardes’ 1067 income schedule w hich had been made 
up from them (A. 107-200; <*X 76-i7 at L. 283-20i l. Next, 
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Laski asked for the 10f»ri-l!M»7 "contracts re: Fees' |I>\ 
F at lk 50!)i. Amog tlie several agreements with differ¬ 
ent linns supplied v as a version of the F<V agreement 
wliere the vest plus lt) r < paragraph 3tei had lieen deleted 
hv a hand io ad ite having lieen drawn through the last 
phrase ‘ plus a f *e ten pereent (10'7 l of said amounts to 
cover eoipr.teior's costs of processing and handling suh- 
coiitraets for the Work" (A. ^00-205; <1X titi :it Ik 1M i. 
latski made it note in his work panels of this alteration 
and returned the contract to Leskowie/. t lhi<l.: (IX so at 
Ik :10k’). latter, when Laski asked for additional docu¬ 
mentation underlying all of these agreements and the im¬ 
plementation or administration of each, none was produced 
for the (TV contract, and particularly none of the in¬ 
voices false or trm*-—sul>sii|uently produced at trial pur¬ 
suant to subpoena l A. k’P.I-k’k’tl and k’!>3-k’!)5; C,X k’l. k’5. 
k7, k’!). 31, 33. :?<>. 3s. It), Ik’. fiS-73 anil 75). 

On February 11. 10)50, Leonard, his aecountiint and Allan 
.1. Parker. one of his attorneys from the linn of Shea, tlal- 
|op, Cliinenko X (Sould, met to discuss a problem which 
had arisen ns a result of Laski's audit work through this 
point, which involved 1 eonnrd’s failure in previous tax 
vears to include in liis returns the value of I'anadian securi¬ 
ties he had received, as compensation for designing a plant 
there, because of restrictions on the transferability of those 
shares I A. k! 11 and 3l!)-3l»t); l>.\ Al’t. Following this 
meeting, Parker prepared a memorandum, dated February 
Id. 1 !Ki!), in icgard to the transaction I A. lllll). A copy of 
this “opinion of counsel" was ultimately delivered, together 
with several attached exhibits, by l.eskowiez to Laski 
l A. 3«5). 

Itv March 15. l'.tli!), Leonard had tiled no income tax 
return for Leonard Process Company. Ine.. for the P.H1S 
calendar tax year in accordance with the effective date of 
his previous election ( A. iS and 1L\ AX tit Ik GI7). 






On April <i, Leonard did sign and, thereafter, file and 

receive. an extension of flu* April l-”>. 1 !>*»!» deadline for liis 
own personal l'.MiS return lOX s 0 at K. 33(1 i. Moreover, 
even assuming I>ot!i eorporale authorization and the re- 
ipiisite tiling of the "prior approval” appliration with the 
('oimnissioner to change the corporate tax year of Leonard 
Process Ooinpany. Inc. to one endin'; .Fannary 31, littit), the 
tax return still was not tiled by April la. 11*0*0 (A. 7S and 
M'S.'! ). Indeed, none of the various drafts found of such 
returns—neither ihe one reporting a loss only because the 
l'.lljs cashed Treadwell items were omitted from gross re¬ 
ceipts, nor the second increasing that loss beyond tin sum 
of the Treadwell items—was ever tiled (<«X IMF at K. 4t>->- 
Iti'.t; 1>X X and Y at 10. aait-atiS). 

On April 1’3, P.Mi'.F, Leskowiez introduced Laski to 
Leonard at the latter’s oilier for the First and only meeting 
those two men ever had (A. UOl*. Tati, and 77>s 7<>ti; L)X APi. 

It lasted for a short time and no one else attended, neither 
Jacob P. Lrfkowilz, t be lawyer Laski originally had spoken 
to at the outset of the audit, nor Allan J. Parker (.V. -0t>). 
Xo summons bad been issued in connection with it. He- 
cause the I’l’.A project had, its of *bis time, advanced to 
the second stage lor those audits which had not disclosed 
ilie use of tin- Swiss bank account, the auditors had been 
instructed bv .Morris to directly ask the taxpayers—and not 
their accountants or attorneys who may well have been 
given no knowledge of the existence ot the Swiss account 
by the client—about the matter l A. hi 1 a-.’lo.’a and 370a). 
This subject was on Laski’s agenda because he lnul found 
no such audit trails in the years id' his audit. P.Mm through 
P.Hm. The other principal topic to be covered was the 
UMJ7 nr pa.Mnenis and, as a sub-topic of that, the altera¬ 
tion of the cost plus paragraph 3te| in the copy of the 
ITC contract which Leskowiez had given to Laski. The 
agenda also included certain other expense payments to the 
('atalvtic (’oustruction t’o. observed by Laski in his audit, 
which he felt had not been adequately documented, together 




with tin- opinion oT counsel on lIn* < anadian slock issue, 
wliich also hail arisen for I lie first time •lurinj* the audit. 

At no point in the meeting did Laski warn Leonard that 
his answers to any of these inquiries might he used against 
him, that he had a t i”lit not to answer any of the ques¬ 
tions. or thill he had a right to seek the aid of his attorneys 
in responding or not. Instead, in neeordami with the nor¬ 
mal I Its procedure in such audit interviews, he simply put 
the various inquiries without discriminating between the 
various sources of his information, l.r., informant. i’HA or 
audit, which gave rise to the several questions. Leonard 
answered that lie had no foreign bank accounts except for 
some Australian bank, which was in connection with his 
business project there with La Porte i A. :* |N-:t IJ> and -bit. 
As to the L< V agreement. Leonard denied his receipt of 
the last four s:>7.tMitl monthly payments in L><;7 and also 
falsely claimed that Iff had agreed to alter the cost plus 
pavnient provision and had authorized its deletion i A. _(L- 
lMt>). As to the <’anadian stock. Leonard explained the 
Canadian legal restrictions and. further, that the s-js.ttOti 
t'atalvtic (’oust met ion expense payment had been in cash 

and that e.xphii.I the absence of any check in support of 

it (A. I’ll. d.V.ldb I and dtio-fUib I. 

On April dll, P.llilt, the second and filial phase of the 
I'.S. Postal Service's aid in supplying photostats of the 
nonreturn addressed air mail into New York was com¬ 
pleted. Huring this phase. <xactly the same procedures 
were followed as in !'.«»>. except that the photostating was 
done continuously throughout the Idu days, and not on the 
intermittent, 1 !HiS basis l A. 107a l. 

(in Max lit. I'.lti'.l. Allan .1. Parker supplied Leonard 
with his opinion as to the necessity for Leonard to report 
tlm value of slock which he received during 1!»0S as his fee 
for designing La Porte’s Australian amines plant. As the 
memorandum recited, Leonard had received the stock dur- 



jng 1 MiS as payment for his design services anil the stock 
was subject to a stated restriction on its translerability. 
The opinion discusses the applicability of various cases and 
rulings and, ultimately, cautioned that: 

“With respect to tiling Taxpayer's 11M5S Federal 
Income tax return, it is recommended that no 
amounts be included in income on an account of the 
receipt of this stock but that an explanatory note 
setting forth the conditions of the contract making 
this restricted stock should be attached to the return. 
Otherwise, there is a danger that the omission of such 
a large item might color the whole balance ot the 
return despite the fact that there is a legitimate basis 
for making this omission' MIX Id- at K. 107). 

On August 11. r.Mid. despite the stated “danger” and its 
having Iteen underscored b\ Lcskowicz s own oral warnings, 
Leonard ordered that none of the recommended disclosure 
be included in his lOf.S return l A. 700). Accordingly, Les- 
kowicz erased what he had included in the dralt return 
tcompare <!\ so .p K. ;;:;t; with OX “ at E. oil, and on 
August l.‘», 1000 he signed and filed Leonard’s final return 
without the recommended disclosure, pursiumt to Leonard’s 
explicit oral authorization i A. 70) 70“ i. This return, of 
course, did not include any of the s.-,s,t;N4.12 which Leonard 
had received in 10(is as the cost plus payments under the 
(•<•<• contract tApp. Mr. till. In his own memorandum to 
the bookkeeper preparing the return. Leonard specified only 
s:!7,000 of rrr income for inclusion in the return and that 
is all that was included MIX sit at E. 1150). 

On August “7. lbOll. Leonard executed the following 

affidavit: 



ss I 



“STATE or NEW YORK 
COT'NTY or NEW YORK 

.lACKSO.N l> lj;oNAKI». being Only sworn. de- 
poses ;iinl says: 

] I m:ik<■ tin 1 follow in” statements in connection 
with tin* i-x <1111 < 11 : 1 1i <>11 of my I .S. Income ln\ Re¬ 
turns for the yours 1 !Mm, l'.Hiti nml l'.lti". 

if. | do not now Imve nml I have not hail any 
foreign hunk acennnis I liuve not lunl an\ trans- 
uetions or dealings ot an\ nuture with un\ tmeign 
hanks or other representatives except for the fol¬ 
lowin'; : 

in i Nominal currency conversions for living 
expenses while I was traveling. 

,lu In littis I maile use of Australian bank- 
in.. facilities to secure a loan which is directly 
related to an engineering project which I have 
completed in Australia" MIX 71 at E. -Nil. 

(•outran to tin current suggestion that Leonard might 
have signed this affidavit without reading it lApp. l?r. ltii, 
the evidence is uncoiitrudicteil that either Leonard himself 
or some person on his holiall tits, for example, one of his 
counsel i prepared the exclusions, setting forth the I'.MiS 
exceptions ns qualifications of the general language which 
Laski had requested. When asked about the whole affidavit 
and it he had dictated all of its provisions. Laski answered 
that lie had originally authored only "part ot the provi¬ 
sions" I A. :;im. lie then described that portion by quoting 
it. The quoted material iticluucd all of the generalities up 
to the proviso “except for the following" where his contri¬ 
bution ceased and somebody else's began t//>/»/. I. In any 
event trial counsel conceded to the jury that before Leonard 
signed it. he caused the insertion of the l!M»s qualification 
i \ mil' i With the submission of this affidavit, Laski 



closed the Swiss hank aspects of his audit and proceeded to 
send out standard third party continuation letters to the 
various 1 lUio- l‘.Ui7 revenue sources as to which his audit 
work thereafter would he limited (A. d7!la and tlba; DX II 
at E. oil). 

On October h. P.ttill. I'tV responded with :t tabulation 
of l'.MJti and I'.ttiT payments to Leonard far in excess of 
what had been deposited stud reported i<!.\ >(> at E. dSOt. 
Thereafter, Laski rei|Uested that ICC supply him with 
copies of its checks so that the endorsements could he ex¬ 
amined for depository information it IX !».'! at Ik toll and 
lol-looi. <>n dune ti, 11170. after some earlier dilliculties in 
obtaining legible copies had been resolved. i’Ct' provided 
Laski with copies o| its checks to Leonard during 11105- 
I'.MiT (OX ‘.id at Ik lot. On dune dll. ('•70. Laski authored 
the final Fl*A project report (H.\ d a* K. 41d dl 1 1 , closing 
out this aspect of the audit since, by that point, he had 
decided that the I'tV proof warranted the submission of the 
standard “Referral Report For Potential Fraud Cases" 
l Form dT'dT i to the Audit Division Chief. This report, 
jointly authored by Laski and his successor revenue agent 
I’.ernard .\I. Singer (A. lOlta-llOai. was submitted to the 
District Court by Leonard's counsel as part of the factual 
basis for various oral pre-trial motions and colloquy and is 
accordingly reproduced as an addendum to this brief (A. 
dltiai. Aside from two entries identifying Leonard's audit 
as an “F.R.A. Project Case" llb-liht, every single substan¬ 
tive allegation in that report directly relates to information 
developed front the original informant’s report and other 
matters developed in the course of Laski’s audit, and not to 
any unsubstantiated information about foreign banks (lb- 
:5b). Thereafter, on August l'.t, 1117(1, the auditor's group 
supervisor and the Chief of the Audit Division each indi¬ 
cated their agreement that such information warranted the 
referral to the Intelligence Division )2b). 





c. On September 1, i970, an IRS Criminal Investi¬ 
gation Is Undertaken on Grounds Whoily Un¬ 
related to the FBA Project. 

Un September t, 1070. the Int«»llicence division accepted 
tIn- referral ;i 11 <i assigned special agent Norman Levy to 
conduct llic I'u 1 ii 1*4* investigation i 11*; A. 7* 1 (t;t-r*I hi I. There¬ 
after, on every occasion when Leonntd was intervieweil. 
each session began with a recital of his Mint min rights le.g. 
A. ! T-t;i anil Mil la-It* 1 a; see also the interview reports for 
these interview's disclosed to the defendant tinder Kale 
Him i and also marked for identification as part of <!.\ 
dole.' and dotC5). 

(In .Inly 111. I'.lTl. Leonard proposed to Mr. .lack I’rooke. 
a business ae«|uuintnnce, that if the latter would leave his 
then current employer. Kerr-Mctlce t’lietnieal t'orp.. Leo 
nard would pay him "SM 00,000 a year.... sdii.inni id' which 
would he made in I’.S. dollars and .'*.">0,0011 to lie deposited 
into a Swiss lunik account" t A. r* 10-7»lit. Mr. Itronke did 
not reject the proposal out of hand, hut said that lie would 
consider it i A. .*11 i. Later on that evening, when asked 
alioiit the details of obtaining such accounts Leonard, al¬ 
though at first “evasive about how to get one", did ulti 
niatelv admit to having one (A. all), "lie "ave no indi¬ 
cation of the size of liis- bank account or how lone In* had 
it, lint In 1 always said lie was worth millions” il>.\ A 1C at 
K. XI and I >.\ A(i at K. till", offered and admitted w ith 
out limitation at A. al2af >; emphasis supplied), fi¬ 

nally, Leonard explained that “Swiss bank accounts are 
numbered and not in a name" (A. .“Ill). 

()n April 10, 10711, Mr. llrooke gave a deposition in T'J 
t'iv. Ol’.ti i IH\V). Leonard's civil action against Kerr 
Met ice in the fnited States district Court for the South¬ 
ern district of New York, literally, on his death bed (A. 
.->|(li. Within weeks, his widow reduced to writing her re¬ 
collections of Leonard's proposal to them on that evening, 
just i|Uoted, at the ret pies t of Kerr-Met lee's attorneys. 
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On April 11, 1972. Leonard signed his own 1071 personal 
income tax return, form 1(00, which lor the lirst time ever 
had inquired of him: 

“Hid you. at tiny time during tin* taxable year, 
have any interest in or signature or other authority 
over a hank, securities, or other financial account in 
a foreign country (except in a U.fv military hanking 
facility operated hy a I’.S. financial institution!?" 
((IX 83 at E. .173). 

Leonard's answer was an unqualified "No" (Ibid.). 

(Ml dune 5, 11)72, 15. Morris retired from the IDS and 
what remained, after four and one half years, of the 1'IIA 
project (A. 412a-413a). With regard to that project, all 
the names over and above the pilot group of Dio had been 
rejected at the outset. Moreover, of the audits of even this 
latter group, most resulted in an actual examination of the 
foreign hank records, either hy discovery during the first 
stage or taxpayer disclosure during the second (A. 3(ilai. 
Indeed, less than a handful of the remainder resulted in 
fraud referrals to the Intelligence Division and fewer still 
in criminal references to the Department of dustier (A. 
372a 373a i. As planned. Morris wrote a chapter, pub¬ 
lished as part of the audit instructional manual, outlining 
those techniques which were learned as a result of the pro¬ 
ject (A. 370a). 

The Defendant's Case 

Throughout the proceedings below, Leonard's central 
defense was always a claim that he lacked willfulness in 
understating his returns. While his counsel had initially 
advised dudge Owen that such would lie “part of the de¬ 
fense". t.\. 304a i shortly thereafter, in seeking further 
"similar act’’ discovery, it became the exclusive or “only 
issue”: 





:to 

“Highly probative, your Honor, certainly of will¬ 
fulness, which is the basis for the admission of these 
| similar prior, contemporaneous ami subseqm at 1 
aet> in evidence: indeed, if the subsequent stets ..re 
admissible in evidence and. indeed, I think in this 
ease, your Honor, the ouh issue will be willfulness' 

(A. dlL'a). 

This issue was sharpened further in both Leonards 
opening and his cross-examination of the (lovernment s 
witness during its casc-in-chief (A. •>-••>•5. •!•>. IT. oit o-. •>•>, 
oT-os, t;j. i-ji i jr,. rjT. :5.'»2:tr»i, :’.o7-:jr»s, :si»o, ion ami in ': 
l»X S and I' at E. .V.d-.Vu). For example, in the opening 
he repeatedly stressed a supposed obligation to prove that 
Leonard "willfully, intentionally, and knowingly, wanting 
to do something wrong, signed a lax return which he be¬ 
lieved to lie false” I A. I, or “not an honest mistake on 
what the facts are. not an honest mistake as to what the 
law is. hut lies" I A. Til. and that the issue is. "Did lie 
do something intentionally, know it was wrong, and did he 
go ahead and do it anyway?" I /hid. i. And in cross-. x: i.i- 
ining Laski, defense counsel initially noted that in the en¬ 
dorsement over to Treadwell of the FIT checks the "elici t 
on the adjusted gross income would he zero" t A. :’>•'» f >, 
and then lie inquired about "a number of transactions that 
were sometimes referred to as wash transactions whith, 
in effect, were not “reflected on the I.. tA. ddT i. 

In his defense. Leonard first presented partial alibi de¬ 
fenses through the testimony of his secretary and certain 

of his travel records as to each of the different ..lings 

with Laski and It woke I A. 000-01 -; I>.\ A A AD at L. •d.i 
and then, through his handwriting expert, the defense 
that he did not sign the 100* return (A. til’-J-f.lit and <t.V.»- 
f.titi. However, even though Leonard himself did not 
testify, his counsel still asserted in summation that the 
proof failed to show willfulness i A. *li>-7. Not 1-1. *00, *01 
and *70 t. 



:u 

••But, ladies and gentlemen, if liis accountant 
made mistakes, if his accountant did not include 
income or lie did not take deductions, or if lie 
didn't include tin* entire wash transaction, like 
these checks for some $<100,000, don’t hold Mr. 
Leonard criminally liable for that. That’s not a 
crime, ladies and gentlemen, if he makes a mistake 
(A. 874-875). 

And, in addition, ills summation also tied these willfulness 
arguments into the (’nun's charge which granted all that 
was requested in this regard l A. t9a-5Ua, 8312 and 977- 
978) as follows: 

••I think his Honor will instruct you that the mere 
understatement of income, if you find that in this 
case, is not a crime. What is a crime is if you find, 
after looking at all the evidence here, that Mr. 
Leonard willfully, intentionally, with a had purpose, 
knowing exactly what he was doing, went out and 
violated the law and committed two felonies I A. 
875). 

Finally, just lief ore deliberations, Leonard requested and 
received a supplemental charge that he “contends that any 
error that was in any tax return that you may find was 
not willful" (A. 992). 


I 
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ARGUMENT 

POINT I 

At the outset of the audit, Leonard received a 
written warning tnat his return had been selecied 
"for examination." He was entitled to nothing fur¬ 
ther by reason of the information underlying that 
initial decision or its reaffirmation a few weeks 
later as part of the FBA proiect. His statements as 
to various matters made to both Revenue Agent 
Laski and his own accountant in his own office, and 
his later written reaffirmation of one of those state¬ 
ments, were all wholly voluntary. No fraud or 
deceit was practiced upon ,*>im at any point. 

Lt'urinl arums that the 1 Strict <’«>'"I »*rr«l in •!»*- 
dining t«» grant his motion* 111 ,lis 

The following record reference.s are supplied for this Courts 
convenience in analyzing Leonard’s Point 1. The motion was 
first orally made at A. 316-318 on the .-ole ground that Laski was 
a secret special agent. It was fust restated at A. 310a to claim 
that the IRS news release required warnings “once a case has 
even the possibility of a criminal aspect" and, then just before 
adjournment it was claimed that Swiss law was violated (A. 313a'. 
At the hearing on the motion, the Government’s evidence was 
taken at A 355a-118a and the defendant offered none of his own. 
but though counsel conceded, at A. 13-la. that his attorney was 
first contacted at the outset of the audit, and. at A. 130a, that 
Laski had not represented that the audit results would only be 
used civilly and not criminally Trial counsel, who was familiar 
with the FBA project from previous cases, then limited the out¬ 
standing subpoenas duces tecum < none of which were to Boiler, a 
point apparently misunderstood by current counsel who was not 
trial counsel and who has not collected any served subpoenas as 
part of the record on this appeal) to his stated offer at A. 422a- 
443a and the Court reserved decision at A. 113a. The District 
Court dictated its decision into the record at A. 15-16, and 
treated counsel’s letter (CX 1 at E. 1) as a Notice of Motion. 
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statements to Laski on Apr' 17, 1 !>!*!• which related to 
foreign hanking activities, together with his August 27, 

1 Oi;!l atlidavit on the same snhjeel, because Laski had not 
previouslv administered to him tin* Mirimilii warnings in 
accordance with two IKS news releases promising such 
warnings at the outset of any IKS criminal tax fraud 
investigation, ltotli the legal ami factual bases for this 
argument are incorrect. 

As a factual matter, the District Court had before it 
uncontradicted evidence that the FI»A project was essen- 
tiallv an audit project designed to retine general auditing 
technique's and principles and that consultations with In¬ 
telligence Division representative's we're* limited to the* 
original decision to ignore all of the Fit A taxpayers exce'pt 
the 167. member test greatps, unless and until any eif the 
audits of that group resulted in a fraud referrsil repeu-t.* 
Despite' repeated and ingenious argnnmuts that such, never- 
thedess, constituteel “essentially a criminal investigation” 
i A. |“Sa i within the meaning of the* IKS' pre*ss release's, 
ami that such warning re*e|uirements we*re be*ing eirenm- 
vi'iite'd by using revenue' age-nts as “Trojan Morses" (A. 
Ktou, 43Sa, 442a l, the- District Court explicitly declined tee 
make such a finding (A. 15-H5I. Imleeel, Judge Owen 
accepted the- edict- of Leonarel’s counsel tee preeve “that there 
was it direction fremi the te.p that there was tee be a prose¬ 
cution of those using illegal Swiss bank ae-e-ounts * (A. 
4 13a i. but holel that such a elirectiem w arranted eenly a 
further finding, e.ver ami above* Morris’ nncontraelieteel 
testimony, that “the' foreign bank account project was 

* There is no inconsistency between these intermediate audit 
purposes and an IRS representation to the Postal authorities, in 
order to identify the pilot group via the mail cover, that it would 
“assist in obtaining information concerning the commission or 
attempted commission of a crime” (39 C.F.R. $ 233.2(d><iD ) by 
others ultimately detected through the latter use of the audit 
techniques developed by the f BA project. 





planned and t" some degree implemented jointly between 
audit and Hie intelligence divisions and . . . that such a 
joint participation emanated from high levels" (A. !.*»). 


Xo matter what was diseiisseil at the top in the begin- 
nin.r, ii is clear that all of the information that the auditors 
collected slaved in their individual tiles and was not com¬ 
municated to the Intelligence division in any form except 
possibly as part of some generalities which -Morris may have 
disclosed to Holler (A. 4f»!*a and 113a». Indeed the only 
out of-the-ordinary audit document was the monthly FISA 
status report which Morris, but not Holler, reviewed for 
developments (A. Hlsa-tntta i. The stark fact is that ‘Holler 
had no contact with the revenue agents on specific c-.ses. 
We were quite meticulous about that" I A. -'Wl'da I. He-si 
never reported to Holler or any other Intelligence division 
personnel, directly or indirectly. any of his findings until 
in dulv l'.tTb. eleven months after the Swiss bank aspects 
were closed out by settling for Leonard's affidavit in lieu 
of the Swiss records, he authored the fraud referral report 
which was wholly devoted to the facts underlying the 
original informant's report about the (Tf payments llb- 
;t»* r -\- lblki-llllu and :>Hia t. And. morever. the district 
,-ourt explicitly found that as to that latter aspect of 
Haski's audit work, instigated or triggered as it was by Un¬ 
original informant's disclosures, he was still simply an 
auditor and not a disguised special agent. That portion 
of Judge Owen's opinion, which he dictated into the record 
but was overlooked throughout Leonard's brief, is clear 
and unambiguous: 


“Agent Laski was an 
less centrally related than 
[ v. Hobson, ITT I' -d H> 
find controlling as far as 


auditor, and his role was 
it was in the case of ITS. 
I !>th t'ir. 11» — :»|. which I 
1 am concerned" t A. 16 i. 


As a legal matter. Judge Owen 
since I V. Sqin-ri, J'.IS FA 

hud indicated that "it really doesn't 


initially ruled that 
id TS."i (lid Fir. It hist 
make any difference 
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whiit flu* purpose of the inquiry was" bemuse “the lux- 
paver is oil notice by just the fact of the iitquirv that there 
is a criminal risk, even if it is only a revenue agent • A. 
Ct'.iai, ami so long as the interviews are noncustodial, the 
taxpaver is simply not entitled “to have (lie [Minin'lu] 
warnings" l A. tlOai. In so holding, the trial Court was 
merely following that case as well as numerous others in 
and out * of this Circuit, all of which uniformly refuse to 
appi\ I liraa<la v. Arizwio, 384 I 43ti t llMilt) to non¬ 
custodial interviews by Ills agents and employees i I .tilt I 
Stairs \. Ihixroll, Sit'd I\2d 13."* (2d Cir. l'dC.St; I aitnl 
Stairs Ihnrson. tun F.2d 11*4 I 2d Cir. l'dllSi, n i t. tltninl, 
t\s. 1023 il'dfi'di; / aitnl States v. Machinrir:, H)\ I\2d 
oj;i i “,l Cir. l'.HlSl; I nitial Stotrx v. Man as, till F.2d 
.*,03 (2d Cir. I. net. tlenied. 3!t3 C.S. 1023 (I'.IO'di; I aitnl 
Stahs v. Whitt, 417 F.2d Sit (2d Cir. l'.Hltt), <<rt. ilriiinl, 
;;<*7 f S. 'dll’ (l'dTOt; I aitnl Statrs v. Sliloni, 120 F.2d 
20:1 (2d Cir. i. << it. tlt'nittl. 307 I .S. 1074 il'ditli; I aitnl 
Stairs v. < 'niello, 420 F.2d 471 I 2d Cir. 10001, ru t. tltninl, 
307 C.S. 1030 1 10701 I. As Judge I.umbard explained in 
I aitnl States v. t’aiello. the Fifth Amendment prohibits 
"the < lovernmeiil from tom/tellintj a person to incriminate 
himself" ( ill. at p. 473; emphasis in original) and, there¬ 
fore. the central issue is always whether the agent's "ques¬ 
tioning was noncoereive" ( ihi<1.\. Judge I.umbard went 
on to explain the reasoning for that formulation: 

Our rc-earch has disclosed that other Circuits, no matter 
what their respective special agent rules might be, have uniformly 
admitted IRS interviews by revenue agents and collection agents 
prior to the acceptance of any fraud referral report by the Intel¬ 
ligence Divis or. i l aitnl Statrs v. .1/ r( t>rielr , .>11 F.2d -182 (7th 
Cir. 1975) (in hunt-n. United States v. Robson. 477 F.2d 13 (9th 
Cir. 1973 ; Vaitnl States v. Miehals, 469 F.2d 215 (10th Cir. 
1972) ). 

See also I'niter! States V. Viriann, 437 F.2d 295 (2d Cir. 1971) 
and the holding and no the dictum Leonard quotes (App. Br. 32) 
in United States v. Horary, 71-1 U.S. Tax. Cas. ' 9362 (S.D.N.Y. 
1971). 




••\\ e ••an sc<‘ mi good reason for requiring gov- 
crninciil agents to give .Miranda warnings whenever 
they deal with a citizen regarding possible tax La¬ 
bilities under circumstances where the citizen is not 
under restraint and is at liberty to cooperate or 
not as he may choose. livery citizen must know and 
will he deemed to know that he is under an obliga¬ 
tion honestly and fully to furnish correct information 
regarding his income and to pay the taxes which 
accordingly would lie owing to the government, livery 
citizen also knows that false returns and fraudulent 
evasion of taxes are criminal offenses in violation of 
federal laws. So far its the citizen is concerned 
his duties and obligation and his liabilities for taxes 
for violation of law are the same regardless of the 
duties of the particular agents who may lie assigned 
to investigate his returns, tax liabilities, and possP !,• 
violations of the criminal law. And. of course, where 
there is no restraint and the contacts of the taxpayer 
and the agents extend over some period of time, 
there is amide opportunity for the t ixpayor to seek 
such advice and assistance from third persons a lie 
may desire" (/«/. at 17.*i; footnote omitted i. 

.Moreover, Leonard is simply incorrect in his assertion 
that "this Court has not yet considered the ell'ect of two 
recent IKS news releases which set forth self-imposed obli¬ 
gations to advise taxpayers" (App. Hr. iM i. In I nihil 
Stairs v. t'airllo, sn/ini, the appellant called both IKS 
news releases to the attention of that panel, 'pmied from 
them at length, pointed out their having been considered 
bv the Seventh Circuit in I nih il Stairs IHikrrsoii. I Id 
I’.lld 1111 (7th Cir. 1 tltitt i and the Might h Circuit in Co lira 
v. I nitml stairs, tor> l .l’d :>I (Mb Cir. llMISi. and that their 
announcements ‘•subseijuent to this < ourt s decisions jiu 
Si/ui'i'i, Ih'isroll, Dan son, Man as and Mackiriricz]" I I nihil 
Stah s v. haii llo, supra, Itrief for Appellant, p. !< i w ar¬ 
ranted hi. request that “this Court . . . reconsider [those] 



decisions” (/</. at j». S>. This argument based on Initeil 
Stut< ' v. Dickerson, sttyru, including its discussion at |>. 
1117, was explicitly considered and rejected. 

••\\e reject the reasoning of tin* majority opinion 
in I)ii Li i son and attirni our long line of cases re¬ 
fusing to require such warnings. ...” 1 / niteil States 
v. i 'niello, sii/mi, at 4 *g!). 

judge Owen also considered and rejected Leonard's ar¬ 
gument that these decisions are no longer persuasive since 
they all dealt with fast situations arising prior to the IRS 
news releases and two further Circuit. Court decisions 
referring to the self-imposed standards there annoumed, 

/ , lit,, I "states v. lie/] ner. 420 F.2.1 SOS* t 1th fir. 1070 1 
and I ait at States v. Lea hey , 434 F.-’d 7 list Fir. 1070*. 
Judge Owen stated that even "assuming again that [he| 
would follow" (A. Hit the Lett hey and Heffner decisions, 
lie found that LasUi was not required to give any "warnings 
under the 1 press release I A. Hi). He then indicated, «r» 
an alternative reason for his decision, "strong douhts that 
in any event the Second Circuit would follow” I A. Hi' 
either Lenina or Heffner because of “the reasons expressed 
in" I n. hil Stalls \. FiiLiishinni , 373 F. Supp. 212 » 1 *- 
Hawaii 1074). 

In that decision. Chief -Judge Fence had carefully c ni¬ 
si, lered both lle/fner and Leahen, and ultimatelx concluded 
that analysis undermined their stated rationale. Willi re¬ 
gard to lh /I in r, the earlier of the two. Judge Feme pointed 
out how it "well illustrates the axiom: hard cases make bad 
law" i hi. at 21o>. There the majority reversed the con¬ 
viction of an "uneducated and emotionally disturbed man" 
i /»/. at SI ll i who had falsified his IRS W-4 by “claiming 
a i-idb uloiish large number id' exemptions" in order to 
pu'di. ze to tin* Government some imagined grievance 
i / liiil. I. The Special Agents interrogated him. in the ah- 




:is 

seme of counsel or an aecouutant,* at the locai IKS oilier 
where he twice ••seriously incriminated himself" i lil. p. 
sill. Perhaps inlluencetl In -Judge Kryan's more critical 
dissent in Heffner that the majority had arrived at an 
••unsound" ( hi. til Si 11 ground on its own, without the 
heuetit of hrief or oral argument. Chief -Indue Pence simply 
comdnded that the Heffner majority had pone "far out ;■ • 
uncover some sort of not-too-implausihle authority upon 
which to pep their ultimate conclusion" which lie accord- 
inplv rejected \ I nihil Stairs v. I'nkasliiniu, sit/ira at 21n). 
In l.nilii;/, a woman was interropated In Special Apents at 
her home also in the absence of counsel or an accountant, 
and on the second such occasion, she delivered up ineriin- 
inatinp information and records. As Chief -Itulpe Pence 
then noted, the l.iahe// opinion was promptly followed 
(while heinp criticized) In dodge Wvzanski. in I nit-'l 
stair* v. I!> inhrith/t, F. Supp. .v.m tl>. Mass. P.tTI i. 
However, upon the (lovernmeiit"s appeal to the same panel 
that decided l.ralni/ of -fudge Wvzatiski s order prantiup the 
motion to suppress that panel, worried that it iniplit have 
"erred grievously". I / nihil States v. Heailiriih/i, ! >s F.lM 
lL’tiJ, ll’til | 1st t’ir. 11»72 ii. reversed the District Court's 
order to suppress by circumscribing the broad scope of 
l.mlii//. and therein uuthorizinp reasonable departures from 
the IKS' press release formulation. Moreover, l.mhei/ has 
recently been further cirettmscrihed b\ the same panel in 
I nihil Stalls v. Mm si, |!)1 F.2d IP.* t 1st Cir. 11)74 i. where 
it declined to adopt any "/n r se rule of exclusion l hi. 
at loti i for an admitted violation of the press release. 

And, in addition, it appears as it the Fourth Circuit 
still follows t lie rule w hich obtains generally in all Circuits 
that non fraudulent deviations by agents of other federal 
agencies from their respective internal interviewing instruc- 

* A factor which even the First Circuit has supgestod 1 ,light 
well he determinative t United States v. Mitchell, 132 F.2d 351, 
356 (1st Cir. 1970)). 



tioual manuals. w het her i>v not an\ <*«1 it ions of such have 
rvri' been published or otherwise publicized. are of no mo- 
11 m'? 1 1 * I].”. I nihil Slohs v. Itnnlh'if. 44. I*.—< 1 —1 t —*1 

11»71 » i t’.S I’osial Iiisj»«•«•!ion t : I oitcl States V. flail. 
!!).". IVJd ‘.Mil iTitli cir. l!»7li i I S. Secret Service>; United 
Slohs v. Cast clla no. |ss 1 iM (i.> loth Cir. Ihili (I.B.I.); 

I Hili<l Slot' s v. Tlioio i'siiii, I i.i F.2d looit (oth t ir. 10..5) 
i I.N.S. Border I’atrol i: t nit"1 Slot's v. SieilUi. 47o F.2d 
.’’os (7th Cir. i. nil. il'on'il. til I .S. Sti.t tlhi.li (I'I’I); 

I oit"l stoli.s \ Suso. HIM F.2d 271 tilth ('if ). end. denied, 
lilt l\S. 94.5 i 1072 i i l.S. Customs |; Unit'd Stahs V. 
Tho hi as, 175 F.2d 117. I Kith Cir. l!»7:$l t F.S. Marshall l. 
In I oil' ll Stall s v. I isli, l.l'J I'.2d 10. ( 4th ( ir. 111*01 a 
1 1iHerein Fourth Circuit panel refused to suppress an FBI 
agent's interview although obtained from the .letenilant 
without giving him the warnings that the Director of that 
|',iirealt had publicized as early as 10.>2. t See Miranda \. 
iriznaa. :»s 1 l .S. loti, I'':’, i 1'.Mill I ). Indeed, even as the 
Heffner majority was tiling iis opinion, yet another, different 
panel was deciding I aitnl sloh s v. limiroi i/. 112 F.2d 48 
i 1th fir. 1070 1 and also explicitly rejecting Dickerson. in¬ 
cluding. of course, those of Dickerson's arguments* which 
had incorporated the IKS press rebuses because: 

"The law in this circuit is clear that one is not 
entitled to notice ol a right to counsel prior to an 
interview during which lie is neither in custody nor 
“deprived of his freedom of action in any significant 
wav' and where there is no evidence of coercion or 
intimidation on the part ol the tax agents conducting 
the interview. Fnitcd States v. Bagdasian, :49 s F.2d 
071 i I ( ir. lOliSi; I nite.l States v. Webb, :t!»S I\2d 
r,r.:: it Cir. lOtiSi: Fnitcd States v. Mancnso. 578 
F.2d <512 i 1 ('ir. 10(17 l.” t ( oil' ll States v. lirencncy, 
so lira at 7>11. 

The U.S. Supremo Court has granted certiorari in United 
Stales \. Beclciri'ii, 510 F.2d 711 (D.C. Cir. 1975). cert, yranted, 
415 C.S.1..W. - (June 1C, 1975 1 which also had explicitly rejected 
Dickerson’s reasons. 
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Judge Owen was clearh < orre< t in distinguishing l.cohri/ 
and Ihffmr. both of which involved Special Agents conduct- 
ing criminal in\'esiigutions luce-lo-luce wi11 1 the taxpayer 
alone, who \\a" not then or vet attended 1».\ am professional 
advisers. Moreover, lie was clearly eorreet as a faetnal 
matter in concluding that I.nski w:ts not eondueting any 
eriiniiuil investigation within the meaning of the IPS own 
proeedures, and tints that Laski was held only to the stand¬ 
ards of reasonableness as set lorth in his own auditors 
manual (<»\ 11 - at F. till's>. 

POINT II 

Costello's approval of limited mail watches was 
properly decided in the fust instance, has since been 
widely approved, and should not now bo overruled. 
The uncoritradicted proof here established that its 
mandate was obeyed. Having elicited further un¬ 
contradicted proof that the mail wa*ch on his Swiss 
mail had been properly authorized by the U.S. 
Postal Authorities, Leonard below abandoned any 
contrary claim. 

Imomird arum s that thi* I list riot t’ourt erred in deny¬ 
ing his motions "to dismiss tin- indiclment or to suppress 
evidence" on the ground of “an illegal mail watch" (App. 
|». :*,:{( Iht.iiisc the HIS and the l.S. Postal Serviee vio¬ 
lated their own regulations, the riminal prohihitions 
against obstructing the mails tls I .S.t § 1 Till! I and 
Leonard's First and Fourth Amendment right. (App Pr. 
:* 7 , in permitting photocopying ol the trouts ol six enve¬ 
lope addressed ami mailed to him in early 1 *-*«'*> hv the 
People's Punk of Zurirh. Severttl of these arguments wen* 
either never raised or explicitly abandoned below. More¬ 
over. in addition to an allirmanee on that ground, I nihil 
Shill x V. t mini'll l", Jol! 1'.2(1 — 1 I lid I if. Pdhol, I'l'l'i. <l€- 
Iiinl. :’.m; F.S. 'JOT iP.Mit'.i. all of these various arguments 
are also erroneous and should he rejected on the merits. 


r 



A. Introduction—TWo MoTion, the Hearing and the 
Rulings below. 

Leonards trial counsel first orally moved, at A. 31Sa- 
:;j;;a, I'm- a hearing as to tins matter "ti the sole ground 
that ' nil 'I Slat* * v. tWf /h/. _*”» IMM sTti i *Jd Cir. 10.*,8) 
w as not rout rolling because Leonard was “prepared to sub¬ 
mit an affidavit that his mail, espeeially from foreign 
sources, during the period in question was errsitie and de¬ 
layed" t A. :*»lsal. everything. according to the v : ew then 
expressed. depended on the establishment of such a delay 
since only “if it can he shown at the hearing that the mail, 
in fact was delayed" i A. 1 a i would there then be, so the 
argument continaed. violations of the hirst and 1'onrth 
Amendments, three sections of the T'.S. rriininal Code 
I is CSC § 1701 i. unspecified Swiss law, and maybe a 
••possible violation of the Post Office Regulations" (A. 
;;-_>-ja i Next, the motion was expanded somewhat more, at 
A. 340n-3Ria. with the claim that Swiss law was violated, 
even if the mail had not been delayed, by the IRS “attempt- 
iic to get Swiss I tanks to disclose what American citizens 
have Swiss bank accounts" i A. 343a). 

At the hearing on the motion, the (lovernment presented 
t lie evidence of 1!. Morris, who testified that no delay what¬ 
soever resulted from the short high speed photostating pro¬ 
cess since the mail was not to be sorted until the following 
mot ning anvwax. and moreover, that none ot the mail was 
,ver opened (A. 373a-37(ia I. He specified when his knowl¬ 
edge was direct and when it was based on the reports of 
subordinates. On cross-examination, he was squarely asked 
_without limitation—about the authorization process: 

••(» ('an von tell us how this whole mail watch 
was authorized? Who authorized it to begin with? 
l»o you know. Mr. Morris? A. It was approved by 
the National Office of Internal Revenue, with the 
Post master General, and the actual immediate set¬ 
ting up of it was a letter from the Commissioner in 



the North Atlantic Region addressed to the <"liii-l 
l’ostal Inspector in New Votk, an<l he had the ap¬ 
proval of Washington to go ahead with it (A. 3S7a- 
388a ). 

Thereafter. Leonard's counsel referred to having snhpocnaed 
several IKS ofticials. lint not a in l .S. Postal personnel or 
tiles. At this point, .Judge Owen asked: "Is it your con¬ 
tention that this mail watch that included Mr. Leonards 
mail was not authorized?" tA. 3M»at. Instead of explicitly 
answering and admitting that he made no such contention. 
Leonard's counsel temporized hy referring to the argument 
that Utski's capacity was that of a secret special agent t A. 
C’S'.la T.illa i. Accordingly, dodge Owen repeated his ques¬ 
tion for the second time: 

••The Court: Von are getting at the capacity of the 
people rather than the authority to make the watch. 

I had the feeling that you were getting into—" i A. 
3U0a ). 

Again, in his answer this time, counsel merely asserted that 
his claim was limited to La ski s capacity and whatever 
light * the mail watch gave to it. 

••Whether it was conducted properly and. as a result 
of that, were Mr. Laski and his colleagues in fact 
acting under the direction of a special agent—Now, 
might have Keen under the direct line of control 
of Mr. Morris, hut Mr. Holer certainly had a hand in 
it. 1 hope to develop what was done and what was 
not done” t A. 3!t0u). 

Instead of repeating his question lor the third time, the 
District Court simply permitted the cross-examination to 
proceed. Nothing further was elicited its to the District 
Court's question, and nothing was presented In Leonard to 
contradict the testimony previously quoted. Leonard pre- 

Compare L'nitid States V. J ask it tt'icz, 433 F .2d 415, 420- 
421 1 3d Cir. 1070.), cert, denied, 400 U.S. 1021 (1071). 



seated no evidence whatsi>cver in support of his motion and, 
when squarely asked »»v the District Court, acknowledged 
that "the whole story is in with respect to the whole mail 
watch*' (A. 41!>a). 

At this point, Judge Owen asked again. “because we 
are holding a hearing on what I would regard as the most 
informal of bases'*, for a statement of the basis for the 
motion for ’’exclusion ol the matefial pi eked up in the mail 
watch" l A. ll'Jat. Counsel admitted that the record had 
established that the 1 US had received “approval from the 
Post office”, while ipiickly adding that since he had not 
researched it he did not know “if it complies with their 
regulations" (A. 1’Jttai. Following his next ground which 
was a barren argument that IS F.S.C. § ITO’J was probably 
violated. .Judge Owen asked, "is that fact nail* the high 
water mark? Von just sji\ they didn’t have a right to do 
it?" (A. illOa) despite: 

-The cases that are cited in the [Failed States v. | 
Isaacs [, :W7 F. Supp. 74:5 t X.D. 111. U»7l’l| case, 
where Courts of Appeal of all kinds say there was 
no substantial delay involved in the delivery of the 
mail—here apparently there was zero delay in the 
delivery of the mail. (A. ll’lal. 

The only distinction then proffered, and here repealed, was 
that the several prior decisions only involved "a simple 
mail cover” (A. lli 1 a) and had not dealt with broadseale 
attacks on any of the classes of mail subject to such sur¬ 
veillance. Twice more, .Judge Owen asked if Leonard was 
ooing "to offer any proof on this mail cover issue t A. -t——u t 
or whether he intended "to make any showing that there 
has been a delay in delivery of this man's mail? I A. 4"daI. 
Filial!v, counsel responded that the aflidavit Leonard had 
promised about delay "during the period in question” I A. 
dlsai was not going to be forthcoming since, "I don't 
think I could tie it precisely to those periods, your Honor" 
(A. ti’da). At this point, the District Court dictated its 
factual iindings as to delay: 




. . on (lie testimony of .Mr. Morris it would appear 
that there was absolutely no interl’erenee with tin* 
How of the mail at all. heeanse. according to his i >t 
mony. that mail wasn't going to lie sorted anyway. 
So it was sitting there that night, and either it sat 
in the hag or it went through the mierolilniing pm- 
eess" (A. 423a). 

Counsel next repeated his further elaim to the aforemen¬ 
tioned violation of Is l .S.C. y 1702 (A. 426a). Alter the 
Idstriet Court had indieated that (’uttlrllo had disetissed 
such a claim as well, counsel agreed that all outstanding 
subpoenas dimes leeiim called for "documents | which) 
would not be relevant’* (A. 12<ia) on tin- mail cover since 
they had been directed to the IKS "on the secret agent 
issue" (A. 123a |. Whereupon, the Court denied "[Leon¬ 
ard's! motion to suppress the fruits id' the mail cover " i A. 
426ai. 

B. The District Court was clearly correct in finding 
no violation of Leonard's rights under the Con¬ 
stitution and the statutes. 

Leonard’s claimed violations of his constitutional rights 
are wholly unsupported by any authorities, for 'lie simple 
reason that all reject his claims. While a reasonable expec¬ 
tation of privacy, fully protected by the fourth Amendment 
from unreasonable searches and seizures, dearly exists in 
the contents of sealed mail, it has been recognized for nearly 
a century that an important distinction or "except [ion 
exists | as to their outward form” l K.r i»irt< ./iirksoii, IMS 
I'.S. 727. 733 iis77ll. As this Court stated in ('oxhlln, 
this portion of the Supreme Court's discussion in Jockson 
indicates that a Constitutional distinction: 

"... is to lie drawn between material which is sealed 
and material which is open for inspection. We think 
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I he -Jackson ease necessarily implies that irit'iout 
oljeusc to Constitution or statute writing appearing 
nit the outside of envelopes may he read and used" 
yhl. at 881; emphasis supplied). 

This same portion of -Iml:son lms since Iteen ipioted with 
approval in I'nihil Staten v. Van heeniren. :il*T I'.S. 210, 
•jr.l ) 1070) where the Court found a one day delay of 
suspected packages of mail to he reasonable under the 
Fourth Amendment. Moreover, this portion of Costello’* 
holding lots been adopted and followed in t'olien v. I nihil 
State*. Al* F.2d 751, 750-700 tilth Cir. 1007 I I liehl that mail 
watch .lid not violate the Constitution including ‘“the exer¬ 
cise of First Amendment rights"i, hastiijar v. I'niteil Shifts. 

F.L’d 152. 15N-150 tilth Cir. liltiSl, vert, denieil, 500 I'.S. 
ii51 i most i In hi that “the Fourth Amendment does not 
preclude postal inspectors from copying information con¬ 
tained on the outside of settled envelopes in the mail, where 
no substantial delay in tin* delivery of the mail is involved''! 
and Cn nu 1 1 in/ v. Initcil States, 554 F.2d Mil, 85b (Nth Cir. 
1000 ). 

.Moreover, Leonard’s distinction on the basis that the 
earlier cases dealt with "specific individuals who were rea¬ 
sonably suspected of having committed" (App. Hr. 55) 
crimes while here a “broadseale mail watch of entire classes 
of people without any showing that probable cause exists" 

, \pp. Hr. 57> is largely erroneous. In the first place, 
nothing in those cases indicated any such standard or evi¬ 
dentiary minimum ami. indeed, the Jackson locus on “what 
is intended to be kept free from inspection” ilhiil. I prop- 
erl v emphasi7.es the unreasonableness of any exported 
privacy with respect to the outside of envelopes. Further¬ 
more, the distinction would be more serious if it involved 
classes of domestic mail, but here each and every envelope 
could have been opened without any warrant under applic¬ 
able and longstanding border search principles. As the 
Court recently held in I'niteil Slates v. Cilia ml, 502 F.2d 



it; 

||s i Till fir. i. !•'/•/. ih niiil, I !!• I .S. lOS.s tlitili, I lit* 

I ioVernillCllt : 

**. . . i> free to spot i lick incomin.u i 11 1«*i*n:iti«>n;iI mail 
ill iiu> |»<irt ul entry, nr Id inspect .ill such mail, or Id 
inspect iiny such mail which attracts llir inspectors 
nl 1 t-iii ion. 

• • # • • 

\Ye noto dial dilior dmrl> which liavo considered 
searches ol ineoniiii£ international mail have reached 
similar results. although the Uovei nniont advises dial 
no previous riiM' involved ojwnimi a lirsi class letter. 

I nih il Slates v. Itoe, 1712 I’.lM !t>2 i‘_M < ir. I!ti.5i; 

I nilcil Siah' \. Halve/. ttio I”. Hi I •>>! i UMli • ir. 
tilTH i ; Inited States v. Ilerklry, 1 »1».”» I'.11*1 s ti i lllli 
fir. ItMili: Suite \. fi.dlant. .'!(•> A. Hi I '271 i Me., 
1!»7.'5 i: r nil cl Stales \ I’eldinan. dtiti l’. Supp. 

;t.-,t; il». | |n\\ I !»71! i t collect ini: cases i.’* i l<l. ;ii Kill. 

Ami wliellier nr not die liiilil In inspect i' nr is m>t excr- 
ciseil ii\ die I 'list dills ills peel nr. I mill I lie setli lei ami recipient 
must lie lielil Id Cdlilelllplate sllcll :l possibility ill assessing 
whether au\ |iarlieiilar class n| letters "clip veil a siiliicienl 
c\ peel ;il inn ol privacy" \l nihil Shi I, x v. I'm mis. |>7 I’.iM 
!Mi v . !*7'2 i alii <’ir. 1 ‘.♦7:i i. iirt. ih iiinl, lit! I .S !Hl> i Ii 

i (.,11ml.I i uni'llri-iii” i : See alsn I nih ii Shift s v. Si'i 'h . ;52ti 

I'. Supp. i S.I» N Y. 1 *.»71 i (lii lil warrantless opcnini: di 
lirsi . hiss envelope truin Zurich. Switzerlaml < 1 i<i not vinlale 
(’diislitutidn I). 

With regard to Leonard's claim that the mail cover 

violatei! the applicable I S. I’ostal roeulai ions. ii neeil oi.!\ 
lie iidteil dial no such argument was presented h> nr con- 
siilereil by the district fdiirt. Ii is ul an moment that the 
regulation' now claimed to have been violated were "not 
known** i App. lie. i to Leonard’s counsel w hen he 
elicited Morris’ description ot' the auihori/.alion reiptest 
"leitcr 1 11 >in the fominissidiier in the North Atlantic Region 




aihlrosseil tn flip Chief Postal Tnspeelnr in Now York" I A. 
.‘NTai. His derision not to obtain ami offer ibis letter ••on 
dial (tnail w at ill | issue" (A. Utia i simply rannot In* 
i l ^aioil into either non-rompliame with tin* ic-inlation of 
an> < iovernmental failure to prove what was not in issue. 
In any .vent, .Morris' testimony satisfies the regulation's 
rei|iiirement of a “written reipiest" |:’,!( ('PR «; “.‘W.2t ei t ii 1 

I I !»7o i ; :?!> CPU i j:>:!.“i ill I ii i I 1!»7.M 1. Kven if it ili.l 
not. I.eonanl fails to refer this t’ourt to any authority sup- 
iUessinu mail rover evidence ohtaine.l in violation of the 
Postal regulations for the good reason that here too such 
authority as there is points the other way i / nihil Shifts v. 
Srlimiii:. ITU P. Supp. til." i K. 1 *. Pa. lOoOl, atfinneil mi 
ntIn r iii'mimis. “SI? F.“d 107 t ltd t’ir. P.Milll I. 

POINT III 

As to the falsity of Leonard's 1967 and 1968 tax 
returns, Leonard's counsel placed "willfulness" 
sharply in issue. Leonard's false statements in his 
1971 tax return and in his 1°69 affidavit were acts 
similar to the misconduct charged in the indictment, 
and evidence of those similar acts was properly ad¬ 
mitted on that issue of "willfulness". The District 
Court properly exercised its discretion. 

I.eonarii. rolvina on I nihil Shites \. Ilcaton. I!M lYJil 

III i “d Cir. I'.MiTi, makes the familiar argument that the 
Distriet t’ourt erreil in atlmitlinu into eviilenee his 11*71 
las return ami his P.hi'.t attiilavit. together with the evi 
ilenee establishing the falsity of both, luvause of an alleged 
••prejinlieial ami inthitumatory effort” outweighing proba¬ 
tive value lie further argues that the Distriet Court ah- 
ilieateil its responsibilities in this respeet ami instead 
“merely deferred to the proseetitor's judgment" (App. I’«r. 
It* i. The latter argument is tlatly ineorreet si nee .Judge 
Owen iliil not, in fart, ilo any such tiling. .Moreover, on 
the merits, his exercise of discretion was plainly eorreet. 






I'' 

A. Pretrial—Leonard's "willfulness" defense of 
bribery. 

In silking live additional per-«*nipi*»ry challenges, Leon¬ 
ard's counsel advised tin* Court that "pari «»f I•»* 
will lie that tln> diverted moneys were not reported ta-i-au.x** 
llu-v won* received into Leonard's business ami prompl 1 v 
paid out in older to bribe labor leaders (A. dttlai. In Ids 
proposed requests to charge, lie further specified tins nspt t 
of Ids claimed lack of willfulness, since such a pcuny-bu- 
peiinv payout or ••wash’' would arguably make his ret urn 
“accurate as to the adjusted gross income" (A. lha-.iOa; 
see also Request No. 2t> at t»2a-tWa t. Moreover, in an 
etiort to obtain broad discovery, lie also once represented, 
that “the only issue will be willfulness" (A. :U-». 

B. The Openings. 

After the selection of the jury and immediately prior 
to the opening statements, .fudge Owen called counsel into 
the robing room to discuss several issues including one 
aspect of Leonard’s earlier request "to instruct the Assis¬ 
tant I'nited States Attorney not to mention that [August 
•_>7, i•)<;<)] affidavit [OX 71 at K. 2SI | in his opening state¬ 
ment and not to mention those [<’M1’*| 'hecks |<LX >1 at 
Iv ] in Ids opening statement (A. 121. At tnat 

point, the District Court pointed out the obvious that: 

•*. false exculpatory statements [aro| admissible 
in any kind of a case, and if the (lovernmeiit fails in 
demonstrating [that | the statement is false and ex¬ 
culpatory then they have fallen on their face and 
that's the end of it" (A. 121. 

The <lovernmeiit had previously submitted two memoranda 
in support of the admissibility of the August 27. I'fC.t 
affidavit, the CM It checks and Leonard's 11171 and IM72 
tax returns MIX s:5 at E. :t7:i and <iX Si for ideiitilicati ... •, 


< A 


/ 
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which the Court hail not yet considered. After lunch. 
.Judge Owen said that he had read tin- lneinoranda and .sug¬ 
gested that he had not been persuaded and that the matter 
should "not lie mentioned in the opening" (A. I7-1S|. A! 
this point, the (lovernment previewed the two sentences 
dealing with the matter which had been planned for in 
elusion in the opening, orally argued the theories in the 
memoranda, called to the Court's attention the C.MIJ busi¬ 
ness record naming the Swiss bank “which your Honor 
didn't have this morning" t A. lif t and further represented 
that the (ioverument intended to present “additional evi¬ 
dence [beyond the documents | that the defendant was 
aware that this was the source"' tA. l!h, i.c., .Mr>. Kva 
lJrooke. It was in solicitation of. and prior to, this <5ov 
eminent representation that the District Court made the 
statement quoted in Leonard's brief (App. I5r. 41-42 1 con¬ 
cerning the need for reliance on counsel's “judgment" to 
i escribe only admissible evidence in opening rather than 
“having in effect an advance run of it" I A. 1th. 

In response, Leonard's counsel asserted during his open¬ 
ing, that the indictment did not contain "a charge of any 
false affidavit, because if the tlovernmeut could prove that, 
there would be a longer indictment, and the third count 
of that longer indictment would say that he tiled a false 
affidavit" (A. I!* t ; and, further asserted that it did not 
contain “anything about a Swiss bank account. It's 
no crime to cash checks” (A. IS). Leonard's counsel 
also suggested that each of the I CC Treadwell pay¬ 
ments “was a wash transaction, which went in one baud 
and out the other" (A. 42 1 or, that they had been so 
treated by the CI’A who prepared both returns, “one 
or both of" which had also been “shown to his lawyers" 
I A. ."in i. Filially, throughout his opening, Leonard's 
counsel interspersed ten separate denials that Leonard 
had acted “willfully" (A. 32 11. 10-23: A. 33 11. 23: 
A. 33 11. 1S-20: A. 3.1 11. .1-S; A. 3.1 11. 13-11'.; A. 41 
11. 14-1.1: A. 47 11. 22-24; A. .11 11. 12-13; A. .11 11. 
13-11); A. (12 11. 20-24). 
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C. The District Court's Ruling. 

At tin* oiler of tin* August l!7. 1 !M»H atlidavit iC.X 74), 
tin* District Court overruled Leonard's lack of authenticity 
objection on tin* authority of lis I’.S.C. > 17dl and several 
admittedly genuine samples of Leonard’s signature (A. i!l-- 
217). At the oiler of the ('.Ml! checks |(JX >1 ) and th* 
testimony outlining the Kanque (’antonale de Zurich’s con¬ 
nection to them, and in answer to Leonard’s argument th t 
admissibility required proof "beyond a reasonable do.ibt 
that [the atlidavit is| false" (A. 4!>1|, the District Court 
held that the allidavit’s second exception-—drafted not by 
Laski, as repeatedly stated by Leonard without citatum 
anywhere to Laski’s testimony on tin* subject (App. I!r. 
1.1-17, 44, and tti; A. 3481. but by Leonard or one of his 
representatives—constituted a statement: 

**. . . that he had not had any transactions or dealings 
with any foreign banks—and it is perfectly clear that 
the year lJItjS was in his mind because it’s in the 
atlidavit—that that statement was designed to. or 
the jury coubl titul it was designed to, throw the IKS 
oil I he track" t A. 4tt7 i. 

.Judge Owen then squarely rejected the argument. which 
Leonard repeats here, that there was insulin ienl proof of 
falsity ami Leonard’s knowledge of the same: 

"The Court: .My feeling is that this in some de¬ 
gree a discretionary matter, and if a fellow got a 
check from the Chase ISank for Soil, if in fact it 
came from Kr.rope, I don’t think that would entitle 
the same inference to be drawn that sdS.'I.IKIO entitles 
von to draw, and therefore, as a discretionary matter, 
if it were Soil, I would rule it out. 

Mr. Tigue: Hut there comes a point when it is so 
large that the prejudice tips the scale compared to 
the probative value. That's what I wanted to bring 
out. 




The Court: <Mi the other hand, 1 see it as becom- 
inj» so large that you virtually feel that he either 
knew or must have known the source. 

In any event, there is in fact a direct conflict, lie- 
cause whether or not hi 1 knew, his statement is, “l 
did not have any dealings", and the fact is he had 
a dealing. 

Mr. Tigue: With an American bank. 

The Court: No. lie had a dealing in fact with 
a Swiss hank. He got tjittSl.OOO from the Swiss hank. 

Mr. Tigue: No, your Honor. It was from an 
American hank. 

The Court: It came from a Swiss hank to an 
American hank. The size of the transaction, I think, 
to the contrary, is of a kind that carries almost its 
own knowledge of its source. 

Hut in any event, there is a square conflict, as 1 
see it, and to the extent inferences can lie drawn, l 
am going to admit these checks. |A. I!lil-o00 i. 

Court and counsel then agreed upon an instruction, as 
to which no complaint is here made, limiting the jury's con¬ 
sideration of the prool only as to “the issue ot Mr. Leo¬ 
nard s willfulness as charged in the indictment, should you 
reach that issue" (A. oOll-otH1. 

Hurt her proof of the falsity ot Leonard s 11 Mi!) affidavit 
was thereafter admitted, over only an ordinary, non -Hatton 
relevancy objection (A. oil. in the form of Leonard's sum¬ 
mer 1!»71 admission to Mrs. Kva I’rooke that he then had 
a numbered Swiss hank account (A. oil-oil! i. Prior to 
Mrs. Hrooke's cross-examination, counsel sought perhaps to 
expand that objection when he referred hack to some un¬ 
specified “position with respect to till of this" (A. oil I. but 
the District Court, nevertheless, admitted her testimony 
because it is: 

. . admissible as a statement in 1!L1 which this 
jury can take together with other evidence in the 



* 


ease and find that there was a Swiss bank account 
in existence* at the time of the lftfis affidavit. 

Taken 1 ope*ther with tin* lftfis Chase Manhattan 
checks which were monies that had come from 
Banque ('antonalo d< Zurich (A. .ill-olo). 

Finally, the Court admitted Leonard's statement, in his 
1 **71 tax return, that he lacked “any interest in or signa¬ 
ture or other authority iU.X s.J ;il L. did) oxer an\ Swiss 
hank account at the time of his contrary representations 
to Mrs. Iirooke (A. 510-520). The Court repeated the 
limiting instruction that such was admitted on willfulness 
••only if and when you reach that element in your delibera¬ 
tions" (A. 527). 


D. The Government's Summation. 

Contrary to Leonard's current argument * that he had 
no obligation to disclose “any indirect transactions" since 
“he was never asked about such transactions” (App. Br. 
15. n.), the facts proved were just to the contrary. 1 he 
Government's summation directed the jury's attention to 
i 1 ) Leonard’s second exception about a claimed ItMis Aus¬ 
tralian bank loan in connection with 1.nard’s business 

there, (2) his failure to show such interest payments in 
either his personal return or corporate books for lftfis. and 
Id i the rebuttal proof that the Australia and New Zealand 
Bank could not have made such a xdsd.OOO loan through 
international transfers to ('Ml! via Bampie < antonale do 
Zurich t A. 77d-s02) — as had been suggested by defendant's 
counsel in both cross-examination and summation (A. !<«•, 
501-507 and ftnO-fttil i—because of the lack ot the 1 .K 
dollar account necessary to such a transfer. The Govern¬ 
ment then urged that the jury “find that that was an after- 

Leonard's argument here conveniently edits out of the quota¬ 
tion from the Government’s summation that a “{third 1 ! caveat ” 
i App. Br. 15 n.; emphasis in original) should have been in¬ 
serted into the August 27, 19GD affidavit. 



thought to explain" l A. 03s) the patent inconsistency 
between the affidavit and such international transfers. 
Thereafter, the Government made the argument about 
“direct” and “indirect” foreign hank transactions which 
has been misleadingly edited and misquoted in Leonard s 
brief (App. I5r. b~> including footnote). 

E. The Court's Charge. 

In its main charge, the District Court gave a third 
limiting instruction: 

"Now, this evidence and evidence of this kind was 
not admitted, and I told you this twice at the time, 
as proof of the falsification of either return here at 
issue but was admitted solely and exclusively for the 
purpose of showing conduct on the part of the de¬ 
fendant. should you credit it, bearing only on his 
willfulness or his intent to violate the statute for 
the years in question in the indictment. 

This evidence of prior, contemporaneous and sub¬ 
sequent conduct, if credited and believed by you. is 
not conclusive its to the defendant’s intent in the 
vrars charged in the indictment but is merely a cir¬ 
cumstance or some evidence to be considered along 
with other evidence in this case in determining 
whether or not there was the requisite willfulness on 
the part of the defendant to violate the law as charg¬ 
ed respecting either his return for 1907 or for 196*.’ 
(A. 980-981). 

F. The District Court's rulings were plainly proper 
and none constitutes any abuse of discretion. 

Aside from the generalized citation to United Statn s v. 
Ih (lion, ::sl IY_M 111 Chi Gir. 1071 t and United States v. 
Crisonn. tlo F ’-M H»7 I _M Gir. 1071 I, Leonard has to date 
submitted no authorities to either the District < ourt or this 



<'ourt in support of tin- exclusion of similar ait proof in 
criminal tax cases where willfulness is usually, as ad¬ 
mittedly it was here, the “only issue" (A. 312). Moreover, 
he fails here, as below, to distinguish any of the six such 
eases supplied in the (loverument's memoranda to the Dis¬ 
trict <'ourt which held that such similar act proof was ad¬ 
missible in criminal tax eases on the issue of willfulness. 

I nihil Shihs v. Kijrnbrni. 141 F.2d 141 t-d < ir. 1*71 l , 

I’nitnl Slabs v. roblmt:, loo l' -d ott:? (2d l ir. 19”-)* 

I nitnl Stahs v. 11 ilHains. 170 F.2d 91.> (2d ( ir. 197-), 

/ nihil Stahs \. Irrniitan, 111 l'.2d 471 loth ( ir. 11X1.1) ; 

/ nitnl Stah s v. Tinjlur. 305 l\2d 1S9 14th Cir. 1902); 
Harris \ / nitnl Stairs, 213 l\2d 74 (5th Cir. 1957). Nor 
|„. properly or does lie assert that this Court's equally 
persuasive decision in I nitnl Stahs V. Kaufman. 453 F.2d 
::ob 1 2d Cir. 1971 i. holding that a false tax return was 
properly admitted as pertinent to the issue of willfulness 
in a false atlidavit prosecution, and also cited below, was 
not properly relied upon. 

Similarly, to date. Leonard has utterly failed even to 
inform this Court of the District Court's stated, independent 
oiuiiml o! admissibility that both the 191*9 atlidavit and 
1971 return are falsi exculpatory statements—and of 
the authorities supporting that ground, which were cited 
and relied upon below \ I nitnl Stairs v. Simone, 205■ F.2d 
tstl cJd cir. 1953 I ; I' nitnl Stahs V. Lairji. t.»9 1 .2d Sb I 2d 
Cir 1972 t; I nitnl Stahs v. S mol in, 1S2 b .2d 7sJ (2d Cir. 

1950) ). 


Instead, Leonard erects two strawmen which are wholly 
irrelevant, since this is neither a prosecution for a perjun- 
„„„ answer compelled during bankruptcy proceedings 
iKrnnstnn v. I nihil Stahs. 409 C.S. 352 (1973)), nor the 
“plain, dear and convincing" case for admissibility posited 
l.v 'Urtum in I nitnl Stahs V. IM lira net . ISO F.2.1 OSS. 091 
(i!t2. n. 1 5th Cir. 1973) and Kraft v. United states, 23S 



F.2d 7!'4, si rj (Slh Cir. 11(56). I Tore* the District Court 
was convinced that there was “a square conflict” between 
the representations in Leonard's llMltt affidavit and the other 
evidence of their falsity, even without considering the back¬ 
light ing cll'ecf on that issue of Mrs. Brooke s testimony t A. 
.”,(10 i. In examining the individual exhibits in isolation, and 
separately arguing the inferences from each. Leonard simply 
forgets this Court's repeated admonition that: 

•• [t |he trier is entitled, in fact, hound to consider 
the evidence as a whole, and, in law as in life, the 
effect of this generally is much greater than the 
sum of tin parts. I'nitcd States v. Bottone, :{(>", F.2d 
:ss'». 1 2d Cir. I. cert, denied, 3N5 F.S. 074, 875 

ft. oil. 17 L.Kd. L»7 111(66) ... Moreover, “each of 
the three episodes gained color from each of the 
others.’ I'nitcd States v. Monica. 207, F.2d 400, 401 
12d Cir. 1001 i, cert, denied. 368 F.S. 1)53, 82 S. Ct. 
395. 7 L.Fd. 2d 3N0 i 10021.*' i/ ttilnl States V. Wis- 
ninrski. 17> F.2d 274. 270 (2d Cir. 1072)). 

final I v. given the foregoing, the District Court, in re¬ 
jecting Leonard's argument that the probative value of the 
similar act proof was outweighed by any asserted “highly 
inflammatory and prejudicial" character, was plainly 
correct. The District Court fully protected Leonard's 
rights by giving to the jury a careful limiting instruction 
on how that evidence was to be used, if at all. 
F.ven if others might disagree, there simply was no de¬ 
parture from "the wide range of discretion accorded to the 
trial court in such matters. I'niteei States v. Deaton, 3S1 
F.2d 114. 1 IS n.:i (2d Cir. 11M17 ). 







POINT IV 


It was proper for the Government to advise its 
own employees during the course of pretrial inter¬ 
views with defense counsel which of the latter's 
questions were proper to answer and which ones 
delved into impermissible areas. The District Court 
committed no error in refusing Leonard an addi¬ 
tional, fourth continuance of his trial. The Govern¬ 
ment's opening was proper in all respects. As to 
all three matters, Leonard suffered no prejudice. 

A The "Internal revenue officer and employee" 
interviews. 

... 1,1 ilull In* Wiis denied a fair trial because 

oi I.mli ilie prosecutor's presence at pre-trial interviews by 
defense counsel «»! < lovernment agents and employees ami 
l.eeause oi I lie prostviilnr’s having objected at those inter¬ 
view^ to “questions which were clearly relevant to matters 
covered in Leonard's Indictment" ( App. Hr. ISl. The argu- 
,nent is unsound. The District t’onrt was clearly correct 
in ret using to order. a< Leonard reipiested. either the prose¬ 
cutor's total exclusion from the interviews of Government 
agents or to otherwise direct that the prosecutor not in¬ 
struct and advise those witnesses “what questions to answer 
and not to answer 1 A. dOJa). 


Prior to trial. Leonard's counsel wrote to seven ILS 
employees requesting an interview to discuss the tacts of 
the case t.\. .TtlUal. The letter did not specify that ob¬ 
jection would lie made to solicitation by the agents of 
guidance and advice from the Assistant United States 
Attorney assigned to the case te.g. A. cal. Accordingly, 
i> suggested, if not required, by 2l> U.U.K. § 1101.11000-1, 


each such "Internal revenue otliccr and employee" 


receiving 



il>" "request" m "demand" for “internal revenue records 
nr inforiuittion"" referred it to . Cullen Mud humid. tin* 
Assist ant bnited States Attorney assigned to Leonard's 
ease, together with an iudieateil desire lor the assistance of 
his "counsel in dealing with defense counsel in this inter¬ 
view" t A I7!*a. A. •J'.ki.Tki and 77>a-77al. Thereafter, de¬ 
li use counsel was advised of the witnesses willingness to 
he interviewed on condition that the Assistant he present 
to advise when an objectionable <|tiestion had been asked, 
because beyond those permitted by law and regulation to 
be answered t A. dOlai. that a daily copy transcript be 
made because the witnesses desired not "to have counsels 
recollection where a record could be made instead (A. 
I7!»al. and that each witness be allowed "whatever changes 
| he | deems appropriate before it will be considered his 
prior statement i A. t77ai. While defense counsel agreed 
to the latter conditions, he did object at the outset of the 
interviews on •lanuary li>7."» "to the presence of Mr. Mae- 
I humid” and "to his directing the witness to answer" or 
not as appropriate tA. 17" and BOOa-BOla t. Thereafter, 
all questions pertaining to the oral statements Leonard or 
his taxpayer-representative t ineluding his accountants and 
attorneys i had made to the respective agent were allowed 
to be answered, if in proper form.* By permitting those 
questions to be answered, the tiovernment waived its previ¬ 
ously upheld** objection to the "oral" portion of Leonard's 

While arguing that he was "denied the opportunity to ques¬ 
tion" Laski "as to his contacts with the prosecutor" by quoting 
one of the prosecutor's objections as to form (App. Br. 48), 
Leonard fails to quote the immediately preceding factual answer, 
which defense counsel was argumentatively rephrasing for his 
own purposes, where Laski described three or four calls, when 
he | the prosecutor 1 told me to come in onec and once he told me 
not to come in when it was postponed and then the new date” 
tA. 117a i. 

** On submission. Judge Owen had originally granted the 
"oral” portion < A. 21a'. but on reargument on September 13. 
1974 , he modified his order and deleted it i A. 290a-291a'. 



Hull- Mini i motion wliirli sought to discover “all written, 
recorded confessions, admissions. or statements" (A. 
lliat. including even the agent's entire interview report and 
mil just an,\ portion “which purport 'to produce the exact 
words used I .v’ him |Leonard] 1 1 aitnl States \. Annan- 
h-iHit, “7 s I’. Supp. 517, 51 s tS.D.NA. I'.ttiSi) (A. _iat. 
The Assistant also permitted the Government agents and 
employees to answer i|uestions regarding the audit work 
they performed on I.nurd's returns. However, the Assis¬ 

tant instructed the witnesses not to answer those questions 
which called for information regarding “inter-agent commu¬ 
nications or internal workings" within the IRS (A. 141a). 
As the District t'otirl later observed, upon its reading of 
the only transcript iA I7b5'.t:5t submitted to it by Leonard. 
,lm objections were generally limited to "talks between the 
agents themselves, 'what did you say to each other about 
the Leonard case?' (A. .4545a). 

Leonard then orally moved the District Court (A. 302a) 
to exclude “Mr. MacDonald . . . [because] he has got a 
clear conflict of interest" (A. 35'Jal, or, alternatively, to 
direct him “not to tell the witnesses . . . what questions to 
answer and not to answer" (A. 30'2a). He presented the 
('our! with f»V<'i/oi'// v. I nited States, oti'.t 1'—d ( D.t . 

, ir utiio| as the sole authority for his motion, despite the 
fact that there the Court was dealing with a lay witness 
and a deficient witness list, under IS l .S.C. §3432, and. in 
that statutory context, what has been recognized as, “The 
special status of pre trial, discovery in capital eases. . . . 

I nited States v. Fink. 50“ F.'Jd 1. 7 (5th Cir. 1074 t. Fur¬ 
thermore, the attention of the Court was never directed to 
anv specific question or subject, and no eflort was ever made 
to narrow Leonard's original request for a broad injunction 
(A. 3lHI3ll5a and 350a-351»a). 


I nder these circumstances, the District Court denied 
the motions because "there are legal considerations that 
these men want and need counsel on as to what is appto- 



priate" (A. 35-u), and their selection of Government coun¬ 
sel should nut Ik- disturbed (A. Jot la-Jolla t. Tin* < Jov.-ru- 
,Hi-lit represented that it would, and it thereafter did. 
obtain an allidavit from eaeli witness concerning his selcc 
linn of counsel (A. ll1lu-.'l->a Ulld eHI-i ill I. 

At the outset, it seems clear that tiovernment agents 
and employees who have participated in tile investigation 
and preparation of a criminal ease against a given deteii- 
dant are not required to sulunit themselves to pretrial 
interview and examination by that defendant s attorney. A 
defendant's pretrial rights to discovery are governed by 
Hide Hi of the Federal Rules of Criminal Procedure, and 
the latter, of course, gives to a defendant no right to com¬ 
pel any such pretrial interviews of tiovernment agents. 
Indeed, were the contrary to obtain it would enable a 
defend.,i t to gel by oral interview before trial what Section 

M) of Title I s . I'nitcd States Code, now provides he may 
obtain only after the direct testimony of a given witness. 
As Judge Owen said, “that if the agent said, d don't want 
to talk to you under any circumstances.' then that is the 
end of it" t A. JoJal. Moreover, Government agents and 
employees, unlike lay witnesses, are possessed not only of 
first hand information, but of information collected during 
the course of their investigation from others. Additionally, 
such agents, unlike lay witnesses, frequently continue to 
investigate and prepare a criminal case until the very eve 
of the trial of that case. To say that such agents must 
submit to pretrial questioning by a defendant's attorney 
would impair substantial Government interests and dern 
gate from the established mode of pretrial discovery. Ac¬ 
cordingly, where, as here, “even Government agent- have 
submitted to such questioning and provided substantial ad¬ 
ditional information not otherwise producible before trial 
under the Federal Rules of Criminal Procedure, a defendant 
has obtained more than that to which he is otherwise en¬ 
titled. Indeed, here </ fortiori, of the seven agents or em¬ 
ployees interviewed, only one was called thereat ter a- a 
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(loverumcul wit no* lit trial. Where t lovernincnt 

voluntarily sul.initUMl to such interviews, the conduct, 
s.-ope ami nature of those interviews is surely a matter 
l„. s t | ( .ft to the s«discretion of the District < ourt. 

It can lianlly he said here that the District Court abused 
that discretion. 

Moreover, cadi of the witnesses lure was an employee 
of lh.‘ IKS and, as such, an "officer or employee of the 
t'nited Stales" within the meaning of both IS I’.S.C. § l'.Hl.i 
;i„d 26 I '.S.C. 721Rta I. That latter section provides 
criminal penalties for any disclosures of specified internal 

IKS informal..in any manner whatever not provided by 

law" (//o'</. I. In addition, if the person making such an 
unauthorized disclosure is still an employee or officer at 
the time id' conviction "he shall be dismissed from office 
of discharged from employment. In addition. 1> I .S.< . 

< more broadly prohibited each of these witnesses 

from disclosing "in any manner or to any extent not au¬ 
thorized b\ law any information coming to him in the 
course of his employment . . . by reason of any examination 
or investigation . . . which information concerns or relates 
to any income ... of any person." Thus, in response 

to every i|iiestion. the witness was compelled to decide 
whether or not his answer could permissibly be disclosed 
both as "provided by law" 126 I'.S.C. S 72KD and as "au¬ 
thorized by lavs" I IS I'.S.C. § 11*02 * by reason of the au¬ 
thority of I’nl. /.*. Criiit. /'. /«.* Compare H-nh ««</r Xol'l 
Ittml; ol i'liiriiuo v. Abninixoii, 2!to F. Supp. ST I D.C. .Minn. 
IJMitD. which held that production of any information re- 
,,uired to be produced by and under Kales 26-37, of the 
Federal Kales of Civil Procedure, cannot constitute a vio- 


; Indeed, in the instant case, it appears that in consenting to 
he interviewed befc re trial by defense counsel without first secur¬ 
ing the authorization of certain other IRS officials, the seven 
agents inadvertently transgressed IRS regulations governing the 
production of information and documents in their posse sion. See 
26 C.F.R. S 301.9000-1. 
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lation of IS I'.C. § It was because of precisely such 

“legal considerations" i A. •‘t.'ilia I as these that Judge Owed 
properly refused to interfere with the witnesses* choice of 
counsel. 

In addition, Leonards claim ot substantive prejudice 
arising out of Laski's interview is wholly devoid id' merit 
and moreover, is positively misleading. Contrary to the 
bald assertion (without any supporting record reference i 
that on -lanuary b. 1'JTo, at Laski's interview the “defen¬ 
dant was not aware that this was an FIJA project case" 
l.\p|». I Sr. oi!), the record demonstrates that lie became 
aware of precisely* that fact: 

"ij. W hat project was that?" A. The foreign 
bank account project" (A. f)3ai. 

K.jiially misleading is the succeeding suggestion iagain 
without a record reference| that some unspecilied instruc¬ 
tions “blocked, at the very least, discovery of the relevant 
Post office regulations" (App. 1 Sr. t-L In lad. nothing 
whatsoever was asked of Laski—even assuming he knew 
anything about Post Office regulations—on that score. Ad¬ 
ditionally, the impression that somehow counsel was frus¬ 
trated as he “sought to question him [Laski | about t In- 
Swiss bank account affidavit" (App. lit*, t- 1 is also belied 
by the r>*cord (A. 102a; see also lOda-lOla). And. in any 
event, two days later in open court at the hearing on the 
motion to suppress, counsel was ollcred, and explicitly de¬ 
clined, the opportunity* to ask Laski "any lurthei ques¬ 
tions" I A. 41S)a L 

Finally, the best demonstration that no prejudice what¬ 
soever resulted from the interview in Laski's cross-examina¬ 
tion at trial on each of the foregoing matters (Compare 
A 2S*_’*JSS, :W7-:U0. and 34(»-34S). The unsurprising truth 
simply is that the pretrial interview aided rather than 
obstructed defense counsel's efforts at cross-examination 


\ 
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B. The requests for and the offers of a continuance. 

A* originallv tiled "it July 11. 1 ft« I, Leonard s other¬ 
wise overIv broad discovery motions «1 i«1 in>1 seek similar 
art evidence I A. Ilia 20a t. The District Court's August 
JO. l'.lTI disposition denied the extreme request lor the 
“names and addresses and statements ol an\ and all wit¬ 
nesses" l A. 17a and 21a i. Prior to November 4, M>7-1, 
Leonard sought and obtained his first continuance of that 
trial date to December 1074 I A. 201a l. On November 
22, 1071. Leonard sought and obtained his second con¬ 
tinuance to January 0, 1975, in order to substitute trial 
counsel i A. la, 300a and 320a l. On January 2, 1975, the 
Government served its requests to charge, which included 
a proposed similar act charge (App. Dr. .>2-.>3). lhat 
occurred prior to an evidentiary hearing on the enforce¬ 
ment of a subpoena duces tecum to Leonard's corporation, 
at the end of which the Court advised counsel that two 
other trials would delay Leonard's trial by a day or two 
(A. 29Sa-299ai. Leonard made no motion for further 
discovery on that day or the following until, on January 
7. 1075'(A. 310a i, his counsel orally sought discovery of 
the proof of similar acts (A. 312a). The Court, while 
taking that motion and several others under advisement, 
nevertheless granted Leonard a third continuance until 

Monday, January 13, 197a (A. 31SaL <>n January », 1977,. 
following the FDA mail watch hearing, the District Court 
formally denied (A. 443a) the motion for discovery of 
similar acts but did “suggest" that the Government review 
its position (A. 144a 145a). The Government then pro¬ 
vided further discovery of the CMD cheeks ((IN SI at I.. 
300-J0S and 379-371 i bearing six examples ol Mr. Harris 
Fgan's legible signature its well as Leonard's own 1971 and 
tax returns (C.X S3 at K. 373-3S3 and C.X S4 for iden¬ 
tification). Instead of moving that Friday afternoon, Jan- 
uarv 10. 197r», counsel wailed until Monday. January l->, 
l'.t7r>, after voir dire requests and other matters involving 


i 


/ 
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the openings were finished (A. 2-7), and with the jury panel 
waiting in the eouriroom, to move for a coniinuanee on 
the basis of these exhibits “because it may require a trip 
to Switzerland to see wjiere these cheeks came from" (A. 
7-ISi. The District Court denied (he motion for the reason 
that Leonard had doubtlessly “reviewed all of his | 1 !M>'' | 
tinancial transactions" with counsel (A. 11 i. On Tuesday 
morning, .January 14, 1!)75. the (ioverninent further advised 
counsel as to t). details of Harris Egan's testimony l A. 
71 7" t. So armed, eomisel claimed no difficulty or need 
for a continuance to prepare to cross-examine Egan, and he 
proceeded to do so on Thursday morning, January 111, 

1 1175 t A. I7!l-507i. Counsel did. however, ask for a con¬ 
tinuance commencing at the end of the Government's cast*, 
without specifying any particular length or purpose (A. 
503 i. After lunch. Mrs. Eva Hrooke testified i A. 50!l-512i, 
and then the Court recessed the trial until the following 
morning pursuant to Leonard's counsel’s ropiest to prepare 
for cross-examination (A. 510-517). Contrary to the cur¬ 
rent claim that the Government further “ambushed" the 
defendant by concealing the fact that Eva Hrooke would 
be called as a witness I •M'| >. I’.r. 55), the truth is that 
prior to her taking the stand Leonard's counsel had 
already served it subpoena duces tecum upon the 
draftsman of her allidavit, which was marked as GX 
3512-A-2 and later admitted as HX All. He had done so, 
admittedly “in anticipation of this witness" (A. 515). In 
addition. Hit 1 District Court advised Mrs. Hrooke, in ac¬ 
cordance with defense counsel’s requested language i A. 
5IS), of counsel's obvious desire to speak with her that 
evening, and she thereupon agreed. (A. 523a i. During this 
private interview, counsel obtained an earlier, handwritten 
version of the aforementioned affidavit (A. 53; I)X AP), 
bill not an intermediate typed draft (HX AG I which had 
not been asked for in the interview, but which was never¬ 
theless produced by Mrs. Hrooke prior to the beginning of 
her cross-examination (A. 5371. So armed with these prior 
statements, counsel thoroughly and ably conducted her 
cross-examination (A. 52S-571), following which the Gov- 
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eminent rested t A. At that point, even though tin 

District Court hud explicitly invited tin explication of any 
“need for .1 continuance" (A. oOSi, none was made, nor in¬ 
deed was any motion for such a eontinuanee among the 
several defense motions at the dost* ol the Cioxernment s 
ease (A. oTd-tiOd). 

Instead, Leonard proceeded with his own witnesses un¬ 
til the carls afternoon adjournment for the weekend (A. 
f>|S|. The following Monday, .January ‘JO, 1075, the tirst 
item of business involved witnesses' satisfactory compli¬ 
ance with two additional subpoenas duces tecum previously 
served in Oklahoma on Mrs. Hrooke's bank and the Kerr- 
Met lee Corporation (A. cr.tMml and OSD). Then the l>is- 
triet Court, once again, inquired of Leonard's counsel about 
the specifies of his previous request for a continuance (A. 
<»r>r» I. ill response, he requested two weeks liecause “it max 
require a trip either to Switzerland or to Australia or 
both" to prove that the s.'lSd.tlOO was really the IMS Aus¬ 
tralian loan described in Leonard's IMP affidavit, which 

had been taken, through the use of ..dent banks, 

from there to Sw itzerland to CM 15 l A. tioo-tiofi ) . 1 he Dov¬ 

er!,meat opposed the request on the grounds that (11 
records of the borrower, either Leonard Process Co. Inc. 
or Leonard himself, were not shown to he unavailable local¬ 
ly and 11'). in any event, the <iovernment would be proving 
the impossibility of such a loan transfer by calling the 
New York representatives of the Australian bank (A. <>-,7- 
ft.-.si. The Court reserved decision (A. C»T»S i and the defen¬ 
dant completed the testimony of its witness and rested 
‘•subject to the application," which was then denied (A. 
(iti t-(»(».■) |. 

The C.ovcrnment's rebuttal consumed the balance of the 
day and included the promised testimony of Roderick I>. 
McLeod, the North America representative of the Austra¬ 
lia and New Zealand Rank Croup, as to the impossibility 
„f a s:is:5,(MMI transfer to lianque Cantouale de Zurich from 





his hank (A. 773-802). Tin* following day, January 21, 
1075, nineteen days after first reading that the Government 
intended to offer similar aet proof, eleven and seven days, 
respectively, after receiving the (’Mil cheeks and the oral 
outline of Kgan's testimony thereon and at least six days 
after having anticipated Mrs. Lva Ilrooke's testimony by 
serving process on numerous individuals connected with 
her, the Government and Leonard both rested l A. 843). 

As Mr. Justice Clark, sitting In designation, recently 
said under somewhat similar circumstances: 

iitlr/l States v. Hama, 182 l'.2d 1325 (2d Cir. 
1073) ... is therefore distiuguishahle since appellant 
had both notice and opportunity to meet the Gov¬ 
ernment's proof of concurrent criminal conduct.’ 

(United States v. Brauseli , 505 I'.2d 130, 110 iTtli 
Cir. 1074). 

C. The Government's opening was proper and fair 
in all respects. 

Leonard argues that he was deprived of a fair trial 
because the Government’s opening intentionalh included 
assertions of “other crimes" which, because both "untrue 
and never proven" (App. I»r. 50 1 , were "designed and had 
the effect" of unfairly and without a proper evidentiary 
basis "convincing the jury that Leonard was guilty of a 
continuous and gross pattern of tax evasion and purposeful 
concealment" (App. IJr. 57 1 . The argument is incorrect. 

The four factual assertions complained of heir are de¬ 
scribed as “commercial bribes" from Treadwell to Leonard, 
failure to ‘‘supply documentation" to the IKS. Leonard's 
employ of Swiss bank channels during years other than 
l'.HiS and, finally, his false statements to two IKS agents 
that litigation delayed I'CC's issuance of checks until short¬ 
ly before their being deposited it: lltfiS. 
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tit; 

Tlic lirst three surli “other < rimes and misconduct were 
extensively proven and fairly presented In tin- jury l».v both 
sides. .Moreover llie term “commercial bribery" was never 
used or suggested lty I lie (Jovernmeut in ils opening. The 
< Jovern incut’s single us.- in its opening of the shorthand 
phrase ••an override or a kickback' (A. 201 referred only 
to the I VC- Leonard Treadwell-Leonard payments, which 
the <iovernment earlier in its opening had previously de¬ 
scribed at length and in detail including the underlying 
contract provisions (A. 22-231. 

As to the second point, the jury was told that Laski 
would testify that lie asked Leonard for documentation 
underlying the ICC payment delay and the contract inter¬ 
lineation and that Leonard never supplied any such docu¬ 
ments (A. 2.">i. That representation was made in good faith 
and premised on the fact that Laski had so stated on- 
week eariier during his interview by Leonard’s counsel 
i A boa I At the point during Laski s direct examination 
at trial at which he was to testify about the subject now 
in issue, he was interrupted by a groundless objection (A. 
•’US i and after lie was allowed to continue, lie inadvertent 1\ 
omitted the expected testimony (A. 207-211). Defense 
counsel on cross-examination, skillfullv refrained, of course, 
from refreshing Laski’s recollection on that subject < App. 

Ur. :»7). 

With regard to the third point, the jury, of course, 
knew that in 11171 Leonard bragged to Mrs. Urnuke about 
then having a numbered Swiss account which, presumably, 
he then employed in some fashion, if only as a savings 
repositorv. .Moreover, in this regard, the District Court 
fullv protected Leonard’s rights by instructing the jury, 
as Leonard repu-sted. “that the mere transaction of a per¬ 
son with a Swiss or other foreign bank or ... to have a 
foreign or Swiss bank account ... is not illegal" (A. -'<141. 
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I'inuNy, as to tin fourth allegation, the Government's 
opening faithfully restated the statements made l»y Levy 
iind Tragna to Leonard's eounsel during the pretrial inter 
views to the effect that Leonard had told them that “litiga¬ 
tion" iieeoiiuted for CCC's not delivering the ltltiT < hecks 
for KJT.OOO until 1!M»S ( A. 20 lu and 514a; see also (J.\ 3502, 
June Hi, 1071, Memorandum of Conference, p. 4). More¬ 
over. it was fully permitted, in good faith, to elicit from 
the r<V personnel an accurate and complete history of the 
administration of the ICC agreement, including when liti¬ 
gation lirst threatened and then abated tA. !)J and 15tii, 
in .anticipation that Leonard might testify and repeat what 
he had originally said to Levy and Tragtta on this subject. 
When, because of developments at trial, the Go,eminent 
altered its original intention and determined not to call 
Levy or Tragna, and when Leonard declined to testify, the 
jury learned only the FCC half of the story and, its a con¬ 
sequence, Leonard's counsel skillfully exploited in sum¬ 
mation the Government's failure to keep its opening com¬ 
mitment to prove “some conversation which was supposed 
to have taken place in 1071 with some agent" <A Sl'.li. 

Furthermore, the District Court properly instructed the 
jury that openings were not evidence (A. 001 t. Leonard 
sought no more at trial and is entitled to nothing further 
here. The District Court’s exercise of its discretion in re¬ 
fusing to grant a new trial on this ground was in all re¬ 
spects proper. I Mures v. I nilril States, 4(1!! F.2d 10S3, 
1085 I ltlth Cir 1008), vert, denial, ;{!t4 C.S. 003 (lOOOi i. 
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POINT V 


The District Tour' properly admitted Leonard's 
1967 return and its underlying workpapers, all of 
which consistently record the UCC component at 
$291,000. Leonard's own handwritten identifica¬ 
tion of the five "UCC" deposits making up that sum 
firmly establishes his failure also to include the 
cash he had pocketed. 

Leoniinl aruiies 1 1 1 ; 1 1 with respect to the 1967 tax return 
there “was iio tcstimo.n as to what income was actually 
inelillicit in that return ami the iloctiincnts arc silent on 
that question’’ (App. Hr. 00 t. The argument is frivolous. 


Leonard's own handwritten “FCC” notations on his 
I«m'»7 FNiT. monthly statements identify each hank deposit 
„f LCC income, for a total of $2111.000 |(iX 76 at E. 286, 
Olid 292 i. Hardes testified that she used GX 76 
to prepare her income and expense schedule <’ which re¬ 
peats the $21 ii, tit ill ns ICC income (A. 426; CiX 7i at E. 
296-297 I. Tin* same figure is itieluded in liotli of her other 
draft schedules, excerpts from which Leonard footnotes 


without the additional entries which, alheit silently, recon¬ 


cile nil 
totals 

at E. 


differences suggested liv I eotiard hetween the quoted 


nl $161,000 and 4 29. 19 

His-199 i. Further it : s of 


i App. Hr. 60 n; GX 92 
no moment that she did 


not identifx the author of the handwritten tyml $461,000 
,,f j» ros s receipts on the signed return (GX 1 at E. 10). 
The remaining income components ot the $401,000 in ptoss 
receipts are similarly identified in Leonard’s own hand- 
. writin- lluou.ulio.it the I NCH monthly statements for 1967 
i (IN 76 at E. 2s:!-29.->». and into the aforementioned Hardes’ 
drafts. None includes the $24,168.00 which Leonard poc¬ 
keted. 


The District Court properly held that the P.ardes evi¬ 
dence sufficed to esiaMish the connection between the l!l»57 
return <(JX l) Leonard signed and the FXCB hank state- 
nieiils I CJX 7(i i on which Leonard had indicated some of 
his income items, hut not the cashed Treadwell checks (A. 
oNt). in addition, Leonard's oral statement to Laski that 
lie had not received any of the 1IK/ payments under the 
altered paragraph 3(e) of the I CC contract is independent 
proof that his 1007 ret a n under audit did not include those 
sums in some other account. 


POINT VI 

The District Court correctly excluded several dif¬ 
ferent draft tax returns for the Leonard Process Com¬ 
pany, Inc., offered through an inappropriate witness, 
which included different corporate financial state¬ 
ments intended to prove that the corporation had 
lost money. Leonard refrained from reoffering any 
of those returns during his own case. Given this 
state of the record, the District Court was plainly 
correct in declining Leonard's overly broad request 
to charge. 

Leonard argues that the District Court erred in exclud¬ 
ing DX X. offered by Leonard as proof that Leonard 
Process Company, Inc. lost 873,712.33 (the taxable income 
reported as the bottom line on this version of its untiled 
111*0 S tax return », during the testimony of Emil Xothofer, 
who knew nothing about the return except that it had been 
prepared by someone else in his accounting firm (A. 100- 
173i. Leonard further argues, in the face of the fact that 
he elected at trial to offer no further authenticating proof 
for that exhibit and despite the existence of another 1120 S 
return MIX 02) with a 820,017.77 bottom line loss, that the 
District Court nonetheless erred in declining to charge the 
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jury that “as a matter of law". Leonard Procc» Company, 
Inc. lost approximately ■'Sid,000, and that the Ireadwell 
cheeks cashed after February 1, 100N were "returns of 
(upital and not taxable" (A. 00a). Iloth arguments arc 
incorrect and should be rejected. 

As to admissibility, Nothofer was not the author of 
1».\ X and his testimony, as the lMstrict Court noted, tailed 
to connect l>X X to “the books of the company" (A. 471). 
Therefore, it was simply an untiled federal tax return for 
Leonard Process Company, Inc. prepared by Xothofer's 
Una, and when admitted as proof of that latter and limited 
fact, was not evidence of the truth “ol any ol the financial 
matters contained in it". And the jury was properly so in¬ 
structed (A. 473). Leonard elected not to ol) ’• any other 
profit and loss statement for his corporation; ^.id further 
elected not to call the author of D.X X doubtlessly because 
the Government had introduced on the same basis the other 
unfiled 11:10 S return (<IX 94) which showed a loss for 
the same period of some ’$43,000 less than that stated in DX 
X. Accordingly, in the absence of the testimony of the 
author to authenticate the returns, they are not admissible 
for the truth of their contents. (Standard Oil Company of 
California v. Moore, Hoi F.2d 188, 222-223 filth Cir. 1957), 
cert, denied, 35ti l .8. 1)75 119b8) ). 


Leonard’s requested charge was properly refusal for 
several reasons independent of its extreme and undue 
breadth. In the lirst place, there was no showing that 
Leonard Process Company, Inc. had secured the required 
“prior approval of the Commissioner’’ (2b C.F.K. §1-442 
l,b, to change its previously elected taxable year to some- 

. .ther than calendar IMS. Thus, the argument that 

the “amended" 1120 S return M>X X at E. 359) tor a tax 
vear ending on January 31, 1969, proved “a loss of approxi¬ 
mately $73.0011" (A. 66a) wholly fails. Whatever the pro- 
lit or loss for calendar IMS. Leonard should have reported 
it with those of his and his wife's other two subchapter S 
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corporations on Part III of Schedule I» (GX 2 at L. 41). 
Secondly, even assuming that CCC's March 22, 106JS, limited 
‘•written consent”—given only because Leonard remained 
“obligated . . . notwithstanding said assignment" (GX bo 
at E. 171 i—had the effect of transferring his “right to re¬ 
ceive tin* Treadwell payments" (App. l!r. 154), he had still 
personally received and cashed §21,642.13 by that date, none 
of which is even arguably a return of capital. In the third 
place, even accepting that balance sheet, Leonard had only 
§100 of capital to be returned (LX X at E. 562). Even 
v. r.I.If., 34S F.2(l 122 (2d Cir. 1IML - .» does not hold 
that diversions larger than paid-in capital should be non- 
laxable, for the good reason that once the basis in the stock 
is reduced to zero, the “excess shall be taxable in the same 
manner as a gain from the sale or exchange of property” 
(215 U.S.C. §301 (c)(3): Id. at 125). In any event, Darin 
v. United States, 226 F.2d 331 (6th Cir. 1035), which 
appears to remain the controlling criminal decision in this 
area, holds that sums such as Leonard received and re¬ 
tained here from I CC were income to him and required to 
be declared as such. However, until a subchapter S tax- 
paver embezzles from his corporation with an identical tax 
year, the apparent conflict need not be resolved. Even if 
Leonard had properly proved corporate losses for a tax¬ 
able period ending .lanuar.v 31, 1066, lu* still was not en¬ 
titled to the charge which he requested, and the District 
Court properly so held. 




POINT VII 


The trial court properly refused to dismiss Counts 
One and Two. 

Leonard contends that all three counts of the indict¬ 
ment should have been dismissed on the authority of I'nitnl 
States v. Ilasmio. till F.2d 7S1 (9th fir. 19741, because 
the grand jury had been “misinformed as to material fact 
t \pp. Mr. (5(5). Specifically, Leonard relies an the fact that 
Agent Laski received the altered UCC contract in 19(59, 
rather than in 1970 as was testified to in the Rrand jury 
ami as fount Three of the indictment accordingly charged. 
The contention is without merit. Promptly on receipt of 
lins information, the Government informed Leonard's coun¬ 
sel of the fact and moved to dismiss Count Three. 


Leonard's reliance on lliisurfo is unfounded. That case 
involved perjurious testimony before a Rrand jury which 
permeated the indictment. The relevant testimony before 
the Rrand jury in this case was only “erroneous, and not 
perjurious i App. Mi. (5(5). thereby taking this issue far 
from the express dictates of liwurto. Judge Owen specifi¬ 
cally so found (A. 445a i. and the grand jury minutes are 
available to this Court for inspection. 

The court in Haxurto clearly indicated that the cases 
upon which it based its decision involved “violation or 
abuse of . . . prosecutorial duty . . iBasurto, supra at 
7S(5, and see eases cited therein.) There has been no sug¬ 
gestion that the Government in this-instance has been 
guilty of any such involvement. Indeed, the Government 
promptly informed Leonard’s counsel before trial of the 
“refreshed-un refreshed recollection” error (A. 35a) and 
thereafter moved to dismiss Count lliree of the indictment. 



Furthermore, notwithstanding the error regarding the 
dale on which Laski lirst received tiie FOC contract, that 
contract, with the override provisions lined out i<!X fib;, 
was properly considered hy the grand jury as to Counts 
One and Two. Leonard suggests that the corrections to the 
contract are susceptible of innocent explanation on the 
basis of F<’<"s discontinuance of the South Charleston proj¬ 
ect i App. Hr. Ii7 l. The deleted override provisions, how¬ 
ever, applied to that project as well as to the Tatt project, 
and it was override payments on account of the Taft proj¬ 
ect which Leonard knowingly failed to re]tort. The grand 
jury, therefore, was properly permitted to consider Leon¬ 
ard's alteration of the contract as an attempt to conceal 
his entitlement to. and receipt of, Treadwell monies under 
the override agreement. For the grand jury’s purpose in 
this regard, the actual date of such alterations, and the 
date of their disclosure to Revenue Agent Laski, were irre¬ 
levant. Therefore the later discovery that the date of re¬ 
ceipt of the document was in fact 1!M}!» and not li»70, in no 
way impairs the indictment on Counts One and Two.* 
Accordingly, the trial court did not err in refusing to dis¬ 
miss Counts One and Two of the indictment. 


♦Leonard suggests that, “[o[bviously,” he would not have 
fraudulently made such an alteration in 1969, when his 1968 tax 
return had not been fded and he was aware of the investigation 
of his 1967 return (App. Hr. 67). Whether or not such a sugges¬ 
tion is so “obvious.” the grand jury, and later the trial jury, could 
properly have considered that such concealment had been attempted. 
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CONCLUSION 

The judgment of conviction should be affirmed. 

Respecttu 1 ly submitted, 


Pai l J. Curran, 

United States Attorney for the 
Southern District of Xeir York, 
Attorney for the United States 
of America. 


\v. Ci llkn MacDonald, 

• IniIN ('. SABKTTA, 

Assistant United States Attorneys, 
Of Counsel. 
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I?T J ' date ~n,r\py 8T0 U.l. Plaaa Apt. 31D 1?J-07-7617 I nc a n * 

TO] 'l l ■"'if ■ : ' r nATE --Tyf ldhl Saw Tcrk, HJL *—1 0017 ----—*- 

’ I , , ["""!/<♦• •». ted Hefore Preliminary Invert i-jation (Statement of reasons attoched) 

Tl i in** 1 1 ir; I w**v, reviewed i / tf a Intel liqrnce 

_ ^Wro.i ted tor F rehminary Invert: rition 

. i n, • it i-1 i *t I < r till nfed Inker > — ' — » I ^ J . . __ _ .. . .. , 

. — - “ [■"■pnose TTrrter Trol imTnary investigation (Copy of elating report attached) 

-/ * i —— —-f - 7~~Z - it - ! a , , , ♦ j f or i , \ l.c-.eole Invest icj<i1 1 • >n PI} ^ lease /\«~. .:• ir t ee it mcj 

r,„M ,ur/ r.H FF Atei l^ence division eg ,, Aqen , (N . m . ); oh,™, 

/( V ., MhM .ii [ 6 "*_ !L^.-= —- 

1 . REFERRAO^F^frlTWNCE RKiS - __ ._ 

// FAILURE TO FILE RETURN OTHER (Specify) 

UNDERSTATEMENT OF // 

k TAXABLE INCOME // . FORMISI. .. 


UNDERSTATEMENT OF 
k TAXABLE INCOME 


F AILURF TO COLLECT * , FAILURE TO MAINT AIN 

AND PAT OVER TAX ADEQUATE RECORDS_ 

2. PERSONAL HISTORY _ __ 

APPROX. I APPARENT HEALTH ^STATUS HOTdot T E DUC ATION (Highest level) 

A( £ | _ . house- I _ 

’ 5Q _ jj0OOD 'POOR j L ]SlnqlP X M,mled t . hold_ CoHOCS UTWlU&tC 

SOURC FS~OF inCOMfTo? TAXPAYER ANdTpOUSI. fl.isc principal occupations) 


NO. OF EXEMPT IONS (Including 
taxpayer & spoiue> _ 


Indlyldual Proprietor - 


"C" - Self Skplcgred Inglnoor 


3. RECORDS WERE KE PT BY - ^taxpayer employee^ bookkeeping service _ OTHER (Specify) ___ 

^|, ASH RECEIPTS JOU RN AL [*"] SAL ES J OU RN AL Q] SU BSI 01 AR Y L E DG E RS ^BANK STATEMENTS [J PURCHASE INVOICES 

r I CASH DISBURSEMENTS r -i riRECORD OF H T T i r-K- etc I I cai PR ORDFRS 

1 IOURNAL LJ GENERAL JOURNAL LJ INVENTORY ‘—I DEPOSIT Tl CK ETS 1— SAL ES ORDERS 

L. PURCHASES JOURNAL [^GENERAL LEDGER CANCELLEO CHECKS SALES INVOICES [J| " TRY 


f n iNf.L E ENTRY 

I ] OOUMt F. ENTRY 


COM PLETE 
n INCOMPLETE 

ra AGREE with 

IJi RETU RN 

Jt. CASH BASIS 

1 | ACCRUAL BASIS 

INADEQUATE RECOROS 

NOTICE SENT 

PjFORM 7020 [“]FORM 7021 

i : other rj A SIS 

1 'iVtiM 



r—| DO NOT AGREE 
i_I WITH RETURN 


DATE ISSU ED 

4 TENTATIVE ADDITIONAL TAXABLE INCOME 

DISCLOSED BY EXAMINATION TO DATE: (If excise - Additional taxable sates 1 _ 

TAHABLF pf riod 

RETURN 

FORM 1 PER RETURN 1 CORRECTED 

ADDITIONAL 

METHOD USED IN OETERMINA T'ON 

1966 

nun 

|$ 114495. 

Is 407305. 

I* 292B10._ 

C&ah rocadpta A- 

1967 

1040 

159108. 

4 657515- 

535407. -1 

dlaburoamantd method 


4a. hi M I til 'll I III. tl'tll 111 VI! tUltl Tiul Hi' " wl 

1966 - $174fl6. PufiKatJntl At*(t < 

1967 - 17076 not ■Tlow < t 


and/or po j r —it ,a 


to be p e r s o n a] 


1 '.770 

S. ' • 7 T. m.i, 11 TT«j I-,. t 7 i;. „ . 11 . r<-t u In. 1 -H ! - tn-liund, qi»s, inheritances and non-taxable sources ol ini-omo. 

To explEln payment of $28000. to structural 4 oloctrlool deaifn (Catelytie 
Construction of Canada Ltd.) for wldeh taxpayer had oheakau 1 *r. Uorard 
olEloa to haao paid s&oa In oaali. TlLLS CHtUtU 

_ Numh*F«'l Csses 

_linnumbmed C»s«> ^ t 

__TCR* _ ^ 

x . , --__0thef _ _ 


6 . I ..t) t *. • I t' ixpuy* *r 

$ f^ALt 

l’O r ilTF.I) 


I MOST 
1 J DEPO ( 




itopMits in 


651 












7. A| | ir#‘r»t rr<i.S‘>rit. tor under t itomont nr other noncorr.pl iance including explanation, if any, offere i by taxpayer. 

Taxpayer adrancod no r oa a an 


"■ 1%6 -prop*** by Uxpayor 

1967 - Laflcawit*, gr o we r 4 Driver 290 Madison Avans* Km lark 


*7- 11« 1 r nettlerrirnt of case hoop discussed with either the tax- I Attach schedule showinq 

I»«:y• *r or his representative ? (specific items of omitted 

x PniMt > 00 ) lncome - 

v r c. un * 9 


lAere his work papers examined 


nwt-Uu a «FiM «r 

chocks 4 lrttoro. 


||. 1 1 t*ixp'iy»-r »>r bis representative been issued a district Attach schedule showinq ad- 12. Schedi.de No. Attached 

t.f* i' 1 i~i' invitation ar.d fi.irni6hed with a statement of justments to prior year returns, 

I I | . Iicliir hM»:: or a HAH? if material ... »» 


itow U, 196« R«th»t«ln - by t*l*ph*n«. 


vere being examined by the Internal Hover. ;• • r . . f 


14 . .t in it. r. in llcatinq intent to defraud on the part of the taxpayer, and any other information not covr.'*<J atovo (If n* • \\ar 
.itf.i. h srpnmtr %h*‘rt): 


*b por photostat* attaahod (ltawi #11) taxpayer baa not India*tori 
dopoaitod. Taxpayer plains to havn only SM. baak aascant. Xndo 
chock* indicate aaro than an* bank aossani .nrasant. Taxpayar ha. 
front euatoaunrs for ahaniaal purahaaaa bill** to as* partlos. T 
provo purahaao and/or paynont to snppllar of ehaaio&l. 

During yoaro 1966 4 196# taxpayar has also divsrtsd funds to a e 

dirost to third partlos. 


funds 


corporation account 


(Sehodnl* Attaahod) 


1 S 1 1 1 11 j. |. 1 y. 1 . ., 1 1 i" !. 11 1 ■; uiiK*;f alter examination began? 'YES NO NOT KNOWN 

SION AT uJtE, . X AMIN.NO OFFICER t [ GROUP | da TE 


ADDITIONAL COMM! NTS OF GROUP SUPER 


, / 1 

VISOR OR CHIEF. AUDIT DIVISION 


r/ 7 

-//Us 


SII.N ATt/Rf?, finol.l’ SUPERVISOR 

/A. ‘ y /• ,{/l r r__ 

SIC* N AT URE, t ...I I AUDIT DIVISION , 


l). s. TREASURY DEPARTMENT - INTERNAL REVENUE SERVICE 


(.Mi > |f. 11 |ii, 0114 


Of* l 

U±:£ £ 


EM ^fT\W , 


* . > r 


1 





W. P. No. 


£.Gok>*Xi> * ^dajD/c/) 


ACCOUNTANT 





! 7 i/'€/*' rf<2> /JJCC*)& * 4 .| 

£W/A ICOK. cUfr'Uf/H- 5 £#*/> 

3#/ , Ak)£/)'S (±/ 

(Jktvb 


OltCHA'IjS fQ/i-^ex 1 
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('ll ID 0 Gn>*)/pD 6 /fal .^6 

C. /toH' t & QrtfA'tA / 

Aoa^tiJG r Git.*1 


Vfr .lie 


fit 3J*aJ 6^M//(/f<. 4 Ji; MS -r 5 i 
(jrtuc** c Gtii/uti i Gi.*l ie<A 

UfJ/Ci^ * iMA>V(i Ct/(^ 

<7fZ> To /UtStt ry 

Uutt a) CA/M/pr s(i s^d o<3f/r f f -T" 
//< f Ai> »i< £ u ) 
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tflslM U/ 


ChtL. 
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AFFIDAVIT OF MAILING 


t 

>' 

STATE OF NEW YORK ) 

) ss.: 

COUNTY OF NEW YORK) 

being duly sworn, deposes and 

says that he is employed in the office of the United States 
Attorney for the Southern District of New York. 

That on the & day of ^ ^ 

he served 2 copies of the within brief by placing the sane 
in a properly postpaid franked envelope addressed; 


Jt-truo r- , _ . / p 

3> 3 c? — 

* / 



/£>£? / 7 


And deponent further says that he scaled the said envelope ana 
placed the same in the mail drop for mailing at the United States 
Courthouse, Foley Square, Borough of Manhattan, City of New fork. 



Sworn to before me this 


tW, 


day of 




/9)s 


hno*4/. 
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XMTfY T; \T ;T v 
Vnt,-v Public. 
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